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major ‘changes that have been made to the
regulations during 1996. We hope that this
will make it easier to find and review recent
regulatory changes that will take effect for the
1997-98 award year.

Another recent addition is the notes at the
bottom of each section explaining which
paragraphs had been amended and when the
changes were effective. We’ve updated these
notes to reflect 1996 changes.

This compilation is also available in
electronically searchable format on the SFA
BBS !
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF POSTSECONDARY EDUCATION

Student Financial
Assistance Programs

April 1997

SUMMARY: Cover letter for the Compilation of Student Aid Regulations.
Dear Colleague:

This Compilation of Student Aid Regulations includes changes from all final
regulations published in the Federal Register through December 31, 1996. It
includes the major regulation packages that were published in late November and
on December 1, 1996. To help you identify recently modified requirements, we
are including an appendix that lists the changes made to the regulations in 1996,
most of which will be effective for the 1997-98 award year.

We are sending one copy of the Compilation to each postsecondary school that
participates in the Student Financial Assistance Programs. Additional single
copies of the Compilation may be ordered from the Federal Student Aid
Information Center (1-800-4 FED AID), while supplies last.

This Compilation is also available from the Student Financial Assistance Bulletin
Board System (SFA BBS). If you do not currently use the SFA BBS, we strongly
encourage you to call 1-800-4-ED-SFAP to find out how to join. The SFA BBS has a
wealth of program information, from Action Letters to Federal Registers, ready to
be downloaded in searchable electronic formats. The SFA BBS is the fastest way
to stay in touch with programmatic changes—most letters and regulations are
electronically posted while paper copies are being printed and mailed.

We hope that you find the Compilation a useful reference tool for the proper
administration for the Student Financial Assistance Programs.

Sincerely,
William Ryan
Director

Training and Bfogram
Information Division

400 Maryland Avenue, S.W. Washington, DC 20202
Our Mission is to Ensure Equal Access to Education and to Promote Educational Excellence Throughout the Nation
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- Understanding a
Regulation




This compilation includes the regulations for the Student Financial Assistance (SFA)
programs that are administered by the Office of Postsecondary Education within the
U.S. Department of Education. Many of these programs are authorized by Title IV
of the Higher Education Act of 1965, as amended, and have come to be known as the
“Title IV programs.” '

e relationship of law to
gulations

The statutory language that authorizes the SFA programs specifies many of the

‘ eligibility and administrative requirements for participation in the programs. Major
changes are usually made every 4-5 years when the programs are reauthorized. The
most recent reauthorization took place with the Higher Education Amendments of
1992. For example, the 1992 Amendments removed the dollar limit on PLUS loans,
making loans available up to the amount of the student’s cost of attendance (minus
any other expected aid).

Other changes to the law may be made on an annual basis as a part of the
appropriations process. For instance, the Omnibus Reconciliation Act of 1993
eliminated the Federal Supplemental Loans for Students (SLS) program.

Some legislative changes are written directly into the regulations. For instance,
when §484 of the Act was amended to specify how satisfactory progress is
measured, this language was added to Section 668.7 of the General Provisions.

In other cases, regulatory language must be written that explains how the statute is
to be implemented. Examples of regulatory provisions that are not specified in the
law include the method for calculating Pell Grants for a payment period, and the
refund formula.
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New regulations may be issued as proposed regulations, final regulations, or notices
and are published in a government publication called the Federal Register.
Regulations are usually published first as a Notice of Proposed Rulemaking
(NPRM). An NPRM includes background information, proposed changes to current
regulations, and the address and closing (due) date for receiving comments from the
public. After the Department receives comments on an NPRM from the public, it
reviews the comments, incorporates any needed changes, and publishes final
regulations.

In some cases, regulations are not preceded by an NPRM, but are published as a
Final Rule—for instance, when the regulations simply incorporate recent statutory
changes, or when the Secretary finds that solicitation of public comments would be
otherwise impracticable and contrary to the public interest under 5 U.S.C. 553(b)(B).
Final regulations supplement, amend, or replace earlier final regulations.
Regulations published as notices generally concern procedural matters that do not
require a review or comment period. The law requires some notices to be published
annually—for example, notices of program deadline dates and notices to update
need-analysis charts.
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pw regulations are developed

Regulations for the SFA programs are developed by the appropriate organizational
urit within the Office of Postsecondary Education—OPE (refer to the chart on the
opposite page). For example, the regulations for the Federal Pell Grant Program are
developed by the Pell and State Grants Section in the Grants Branch.

The text of the regulation, whether it is a notice, NPRM, or final regulation, must be
reviewed and approved by other offices within the Department, such as the Office of
the General Counsel and the Office of the Inspector General. After the comments
from these offices have been incorporated in the regulation or otherwise resolved,
the draft regulation is submitted to the Office of Management and Budget for review
of:

overall federal policy;

budget implications;

potential paperwork burden; and

cost to the service population (in the case of ED, institutions of postsecondary
education, lenders, guaranty agencies, students, and parents). '

When the Department publishes a proposed regulation, the preamble to the
regulation will explain where comments should be sent, and specify the length of

‘ the comment period. The comment period is usually 30, 45, 60, or 120 days. After
the comment period ends, the office that drafted the regulation reviews all of the
comments that were received. In most cases, these comments reflect administrative
and other problems that might arise if the regulation was implemented as first
proposed. The originating office must weigh the concerns voiced by the service
population and the interest of the general public in ensuring program integrity, as it
decides if changes should be made as a result of these comments. Once the
originating office has drafted a final regulation, that regulation must again be
reviewed by other offices in the Department, and by the Office of Management and
Budget.

When final regulations are published, they include a summary of the comments
received and the Department’s responses to them. Any changes incorporated in the
final regulations that resulted from the comments are noted. In addition, if the
Department has not made changes for the final regulations as recommended in the
comments, the Department will explain its reasons for that decision.
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gotiated rulemaking

The law requires certain categories of regulations to undergo a review process called
“Negotiated Rulemaking” before they are published as an NPRM. For example, the
Higher Education Amendments of 1992 required the Department to convene
regional meetings to obtain public involvement in developing proposed regulations
pertaining to the Federal Family Education Loan Program, general provisions, and
program integrity (state postsecondary review program, accrediting agency
approval, and eligibility and certification procedures). These meetings included
individuals and representatives of the groups involved in the SFA programs, such as
students, legal assistance organizations that represent students, institutions of higher
education, guaranty agencies, lenders, secondary markets, loan servicers, guaranty
agency servicers, and collection agencies.

The attendees at these public meetings were given the opportunity to nominate
individuals to serve as negotiators at later sessions. From this list of nominees, the
Department selected a panel of negotiators. To the extent possible, the Department
selected individuals reflecting the diversity in the industry, representing both large
and small participants, as well as individuals serving local areas and national
markets. The negotiation sessions were held at conference facilities secured by the
Department, and lasted a week at a time. For some regulations, as many as three of
these week-long sessions were necessary to allow full discussion of the issues raised
by the negotiators. The sessions were moderated by an independent mediator
retained by the Department.

Following a comprehensive discussion and exchange of information, the
Department took into account the information received at those meetings as it
developed the proposed regulations that were published in the Federal Register.

Q ntroduction—4




bw regulations are numbered
Title, Part , and Section

The Federal Register provides a uniform system for publishing federal documents.
The basic component of the system is the Code of Federal Regulations (CFR). The
CFR is divided into 50 titles according to subject matter. Each title is further divided
into parts. Federal regulations relating to education are designated as “Title 34 of
the Code of Federal Regulations” or “34 CFR.” The Title 34 regulations are presently
published in three volumes (Parts 1 to 299, Parts 300 to 399, and Part 400 to end).
Regulations governing the SFA programs for postsecondary education currently
include the following parts under Title 34: '

PART SUBJECT

86 Drug Free Schools and Campuses

99 Family Educational Rights and Privacy
600 Institutional eligibility
602 Secretary’s procedures and criteria for recognition of accrediting agencies
603 Secretary’s recognition procedures for State agencies
653 Paul Douglas teacher scholarship program
654 Robert C. Byrd Honors Scholarship Program
668 |  Student Assistance General Provisions
673 General Provisions for the Federal Perkins Loan Program, Federal Work-Study

‘ Program, and Federal Supplemental Grant Program

674 Federal Perkins Loan Program
675 |  Federal Work-Study Program
676 Supplemental Educational Opportunity Grant Program
682 Federal Family Education Loan Programs
685 William D. Ford Federal Direct Student Loan Program
690 Federal Pell Grant Program
691 Presidential Access Scholarship Program
692 State Student Incentive Grant Program
693 National Early Intervention Scholarship and Partnership Program
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Each part of the regulations is divided into sections. For example, Section 682.209 of
the final regulations for the Federal Family Education Loan Programs, published
December 18, 1992, is titled “Repayment of a Loan.” When referring to this section,
‘it may be cited as “Section 682.209,” “§ 682.209,” or “34 CFR 682.209.” ‘

682.209 Repayment of a loan.

(a) Conversion of a loan to repayment status. (1) For a
PLUS loan disbursed in one installment or a Consolidation
loan, the repayment period begins on the date the loan is
disbursed. The first payment is due within 60 days after the
date the loan is fully disbursed.

(2) (i) For a PLUS loan disbursed in more than one
installment, the repayment period begins on the date of the § 682.209(a)(2)(i)
first disbursement made.on the loan. The first payment is
due within 60 days after the date the loan is fully disbursed.

(ii) For an SLS loan, the repayment period begins on the
date the loan is disbursed, or, if the loan is disbursed in
multiple installments, on the date of the last disbursement of
the loan. Except as provided in paragraph (a)(2)(iii) of this
section the first payment is due within 60 days after the date
the loan is fully disbursed.

(iii) For an SLS borrower who has not yet entered
repayment on a Stafford loan, the borrower may postpone
payment, consistent with the grace period on the borrower’s
Stafford loan.

(3)(i) Except as provided in paragraphs (a)(4) and (5) of
this section, foraStafford loan the repayment period begins—

(A) For a borrower with a loan for which the applicable
interest rate is 7 percent per year, not less than 9 nor more
than 12 months following the date on which the borrower is
no longer enrolled on at least a half-time basis at an eligible § 682.209(a)(3)(i)(A)
school. The length of this grace period is determined by the
lender for loans made under the FISL Program, and by the
guaranty agency for loans guaranteed by the agency; and —

(B) For a borrower with a loan for which the initial
applicable interest rate is 8 or 9 percent per year, 6 months
following the date on which the borrower is no longer
enrolled on at least a half-time basis at an eligible school.

Sections are divided into subsections with the following sequential lettering and
numbering system: (a), (1), (i), and (A). For example, the first bracketed subsection
(shown above) would be referred to as § 682.209(a)(2)(i); the second bracketed
‘'subsection would be referred to as § 682.209(a)(3)(i)(A).
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of regulation.

ading a proposed regulation

DEPARTMENT OF EDUCATION

34 CFR Part 668

RIN 1840-AC10

Student Assistance General Provisions

AGENCY: Department of Education
ACTION: Notice of proposed rulemaking

A summary statement of the purpose of the regulation. Note that the
summary statement is usually the quickest place to identify the topics

The preamble of a regulation contains much useful information about the contents
of the regulation and the intent of the regulatory changes. The preamble for an \
NPRM includes:

e Basic identifying information, such as the title of the regulations and the type

covered by the regulation. In the example below, the Summary specifically
identifies the topic as “Verification,” while the title of the regulation is simply
“Student Assistance General Provisions.”

SUMMARY: The Secretary proposes to amend
Subpart E of the Student Assistance General
Provisions regulations, 34 CFR Part 668, Verification
of Student Aid Application Information, to
implement revisions resulting from the Higher
Education Amendments of 1992 (Pub. L. 103-325) ...

if they are to be held).

DATES: Comments must be received on or before
May 31, 1994.

* The due date for public comments (may also include dates for public hearings

BEST COPY AVAILABLE
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* The address for comments, and the person and telephone number to contact ‘
for further information. '

ADDRESSES: All comments concerning these
proposed regulations should be addressed to
Shirley Regwriter, U.S. Department of
Education, 400 Maryland Avenue, SW., Regional
Office Building 3, Room 4318, Washington, DC
20202-5451.

FOR FURTHER INFORMATION CONTACT:
Shirley Regwriter, U.S. Department of
Education, 400 Maryland Avenue, SW., Regional
Office Building 3, Room 4318, Washington, DC
20202-5451. Telephone (202) 000-0000.

* A “supplementary information” section. For most regulations, this section of
the preamble is the best place to find a concise summary of the proposed
changes and the reasons for the changes.

SUPPLEMENTARY INFORMATION: Subpart E of
the Student Assistance General Provisions
regulations governs the verification of the
information that is used to calculate an
applicant’s expected family contribution as a
part of the determination of the applicant’s need
for student financial assistance.

Summary of Proposed Changes

The Secretary proposes to change the
requirement in §668.54 that determines the
percentage of selected applicants required to be
verified annually by an institution in any award
year. The Secretary also proposes to change the
amount of the dollar tolerance option in §668.59.

The preamble concludes with certifications that the regulation complies with
Executive Order 12866 (cost/benefit analysis) and the Regulatory Flexibility Act
(impact on small entities), and a List of Subjects covered in the regulation.
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The actual regulation follows the preamble—in many cases, the regulation is much
shorter than the preamble. To save space, the Federal Register sometimes does not
contain the entire text of an existing regulation. Instead, only the language that is
being changed will be printed, with the appropriate section references to indicate
where the change is being made. To make sure that you understand the effect of
these changes, you must compare the printed changes with the complete text of the
regulation that is being amended.

The Secretary amends Part 668 of the Title 34
of the Code of Federal Regulations as follows:

PART 668—STUDENT ASSISTANCE
GENERAL PROVISIONS

1. The authority citation for Part 668 continues
to read as follows:

Authority: 20 U.S.C. 1085, 1091, 1092, 1094, and
1141, unless otherwise noted.

2. Section 668.7 is amended by revising
paragraph (a)(4)(iii) as follows:

§668.7 Eligible student.
(a) * *x *

* * * * *
(4) * *x %

(iii) Is a permanent resident of the Trust
Territory of the Pacific Islands (Palau); or

* * * * *

(These changes have been inserted into the compilation of regulations, so that you
will have the complete text of the regulations as of the date that the compilation was

sent to print.)

BEST COPY AVAILABLE
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ading a final requlation | ‘

" The structure of a final regulation is very similar to that for a proposed rule. Many
of the same elements described previously for proposed rules will be included in the
preamble for a final rule, with the following major exceptions:

° The preamble for a final regulation will not give an address for comments
unless it is an “interim final” regulation with comments invited.

© The preamble will include a section that gives.the effective dates for the
regulatory provisions.

° A ”waiver of rulemaking” may be included if the final rule includes statutory
or other changes that did not require public comment.

© The “supplementary information” section will include a summary of the
comments received from the public, with the Department’s decision.

Analysis of Comments and Changes

In response to the Secretary’s invitation in the
NPRM, 81 parties submitted comments on the
proposed regulations. An analysis of the ‘
comments and of the changes in the regulations '
since publication of the NPRM follows.

Section 668.2 General Definitions

Comments: Several commentors supported the
proposed changes to the general definitions.
One commentor recommended clarifying the
definitions of the PLUS Program, Stafford Loan
Program and the Supplemental Loans for
Students Program by adding the phrase, “to
help pay for the costs of the student’s
postsecondary education” at the end of the
definitions.

Discussion: These definitions were amended to
make them consistent with the definitions
proposed in 34 CFR 682.100 of the November 20,
1990 Notice of Proposed Rulemaking for the
Guaranteed Student Loan programs. The
Secretary believes that further clarification is
unnecessary.

Changes: None.

.. . _ TR
Note that similar comments on a single issue may be addressed in a single comment

and response. ‘
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The “supplementary information” section will also include a summary, usually, bulleted,
of the major changes made in the final regulation. Please note that the summary of changes
for a final regulation only lists those changes that were made to the proposed regulation—
the summary does not list those proposed changes that were adopted without further
modification. Therefore, you must refer to the preamble of the NPRM as well as the final
regulation for a complete summary of the changes that were adopted in the final .
regulation.

30
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Generally, regulations become effective following a 45-day period prescnbed by law
that follows immediately after the date of publication in the Federal Register.
However, if the Congress adjourns during the 45-day period, some provisions of the
regulations may have a later effective date. In addition, some portions of the
regulation that include recordkeeping requirements may have other effective dates
that depend on the approval of these information collection requirements by the
Office of Management and Budget. These later effective dates will be published in
the Federal Register when they are known.

The effective dates for a regulation can depend on other constraints, as well. The
master calendar specified by the Higher Education Amendments of 1986 requires
major regulations to be published in final form by December 1 in order to be
effective for the next award year. (For instance, a regulation would have to be
published by December 1, 1995 to be effective for the 1996-97 award year.) The
purpose of this provision is to give schools sufficient time to adjust to new
regulatory changes before the new award year begins on July 1. The master calendar
also requires annual updates to the tables used in the need analysis formulas to
calculate expected family contributions; the tables must be published by June 1 of
the year preceding the applicable award year.

To help you find when requirements took effect, we have included some of the more ‘
recent effective dates in small print at the end of each section of the regulations.

J1
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stribution of the regulations

The Department orders reprints of SFA program regulations from the Government
Printing Office and mails them to all schools that participate in the programs.
(Reprints take several weeks for delivery to the Department.) The Information
Section (within the Training and Program Information Division) oversees the
distribution of the regulations and also makes them available electronically to a

- user’s PC or main-frame terminal through the OPE electronic bulletin board,
OPENet. Over the next year, we also expect to make the regulations accessible
through a new bulletin board that can be accessed at no charge through the Internet
or by modem through a toll-free number.

If you are looking for a particular program regulation, you may order a copy from
the Federal Student Aid Information Center, at 1-800-4 FED AID. Please be sure to
specify the date when the regulation was published. While supplies last, you may
also order individual copies of the Compilation of Student Aid Regulations from the
Information Center. '

' BEST COPY AVAILABLE
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PART 86--DRUG-FREE SCHOOLS AND
CAMPUSES

Subpart A--General

Sec.

86.1 What is the purpose of the Drug-Free Schools and
Campuses Regulations?

86.2 What Federal programs are covered by this part?

86.3 What actions shall an IHE, SEA, or LEA take to comply with
the requnrements of this part?

86.4 What are the prooedures for submitting a drug preventlon
program certification?

86.5 What are the consequences if an IHE, SEA, or LEA fails to
submit a drug prevention program certification?

86.6 When must an IHE, SEA, or LEA submit a drug prevention
program certification?

'86.7 What definitions apply to this part?

Subpart B--Institutions of Higher Education

86.100 What must the IHE's drug prevention program include?

86.101 What review of IHE drug prevention programs does the
Secretary conduct?

86.102 What is required of an IHE that the Secretary selects for
annual review?

86.103 What records and information must an IHE make
available to the Secretary and the public concerning its drug
prevention program?

Subpart C--State and Local Educational Agen-
cies

86.200 What must the SEA's and LEA's drug prevention program
for students include?

86.201 What must the SEA’s and LEA's drug prevention program
for employees include?

86.202 What review of SEA and LEA drug prevention programs
is required under this subpart?

86.203 What is required of an SEA or LEA that is selected for
review?

86.204 What records and information must an SEA or LEA make

available to the Secretary and the public concerning its drug
prevention program?

BEST COPY AVAILABLE

PART 86—IRUG-FREE SCHOOLS ANI CAMPUSES

Subpart D--Response and Sanctions issued or
Imposed by the Secretary for Violations by an
IHE, SEA, or LEA

86.300 What constitutes a violation of this part by an IHE, SEA,
or LEA?

86.301 What actions may the Secretary take if an IHE, SEA, or
LEA violates this part?

86.302 What are the procedures used by the Secretary for
providing information or technical assistance?

86.303 What are the procedures used by the Secretary for
issuing a response other than the formuiation of a compliance
agreement or the provision of information or technical assistance?

86.304 What are the procedures used by the Secretary to
demand repayment of Federal financial assistance or terminate
an IHE's, SEA's, or LEA's eligibility for any or all forms of Federal
financial assistance?

Subpart E--Appeal Procedurés

86.400 Whag is the scope of this subpart?

86.401 What are the authority and responsibility of the ALJ?
86.402 Who may be a party in a hearing under this subpart?
86.403 May a party be represented by counsel?

86.404 How may a party communicate with an ALJ?

86.405 What are the requirements for filing written submissions?

86.406 What must the ALJ do if the parties enter settlement
negotiations?

86.407 What are the procedures for scheduling a hearing?

86.408 What are the procedures for conducting a pre-hearing
conference?

86.409 What are the procedures fbr conducting a hearing on the
record?

86.410 What are the procedures for issuance of a decision?

86.411 What are the procedures for requesting reinstatement of
eligibility?

Authority: 20 U.S.C. 1145g, 3224a.
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Subpart A--General

Sec. 86.1 What is the purpose of the Drug-Free Schools and
Campuses Regulations?

The purpose of the Drug-Free Schools and Campuses
Regulations is to implement section 22 of the Drug-Free Schools
and Communities Act Amendments of 1989, which adds section
1213 to the Higher Education Act and section 5145 to the Drug-
Free Schools and Communities Act. These amendments require
that, as a condition of receiving funds or any other form of
financial assistance under any Federal program, an institution of
higher education (IHE), State educational agency (SEA), or local
educational agency (LEA) must certify that it has adopted and
implemented a drug prevention program as described in this part.

(Authority: 20 U.S.C. 1145g, 3224a).
Sec. 86.2 What Federal programs are covered by this part?
The Federal programs covered by this part include—

(a) All programs administered by the Department of
Education under which an IHE, SEA, or LEA may receive funds
or any other form of Federal financial assistance; and

(b) All programs administered by any other Federal
agency under which an IHE, SEA, or LEA may receive funds or
any other form of Federal financial assistance.

{Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.3 What actions shall an IHE, SEA, or LEA take to
comply with the requirements of this part?

(a) An IHE, SEA, or LEA shall adopt and implement a
drug prevention program as described in Sec. 86.100 for IHEs,
and Secs. 86.200 and 86.201 for SEAs and LEAs, to prevent the
unlawful possession, use, or distribution of illicit drugs and
alcohol by all students and employees on school premises or as
part of any of its activities.

(b) An IHE, SEA, or LEA shall provide a written
certification that it has adopted and implemented the drug
prevention program described in Sec. 86.100 for IHEs, and Secs.
86.200 and 86.201 for SEAs and LEAs.

(Authority: 20 U.S.C. 1145g, 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.4 What are the procedures for submitting a drug
prevention program certification?

(a) IHE drug prevention program certification. An IHE shall
submit to the Secretary the drug prevention program certification
required by Sec. 86.3(b).

i-2 ;
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(b) SEA drug prevention program certification. An SEA
shall submit to the Secretary the drug prevention program
certification required by Sec. 86.3(b).

(c) LEA drug prevention program.

(1) The SEA shall develop a drug prevention program
certification form and a schedule for submission of the
certification by each LEA within its jurisdiction.

(2) An LEA shall submit to the SEA the drug prevention
program certification required by Sec. 86.3(b).

(3)(i) The SEA shall provide to the Secretary a list of
LEAs that have not submitted drug prevention program
certifications and certify that all other LEAs in the State have
submitted drug prevention program certifications to the SEA.

(ii) The SEA shall submit updates to the Secretary so that
the list of LEAs described in paragraph (c)}(3)(i) of this section is
accurate at all times.

(Authority: 20 U.S.C. 1145g, 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.5 What are the consequences if an IHE, SEA, or LEA
falls to submit a drug prevention program certification?

(a) An IHE, SEA, or LEA that fails to submit a drug
prevention program certification is not eligible to receive funds or
any other form of financial assistance under any Federal
program.

(b) The effect of loss of eligibility to receive funds or any
other form of Federal financial assistance is determined by the
statute and regulations governing the Federal programs under
which an IHE, SEA, or LEA receives or desires to receive
assistance.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.6 When mu'gt an IHE, SEA, or LEA submit a drug
prevention program certification?

(a) After October 1, 1990,  except as provided in
paragraph (b) of this section, an IHE, SEA, or LEA is not eligible
to receive funds or any other form of financial assistance under
any Federal program until the IHE, SEA, or LEA has submitted
a drug prevention program certification.

(b)(1) The Secretary may allow an IHE, SEA, or LEA until
not later than April 1, 1991, to submit the drug prevention
program certification, only if the IHE, SEA, or LEA establishes
that it has a need, other than administrative convenience, for
more time to adopt and implement its drug prevention program.

(2) An IHE, SEA, or LEA that wants to receive an
extension of time to submit its drug prevention program
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certification shall submit a written justiﬁcatioh to the Secretary
that—

(i) Describes each part of its drug prevention program,
whether in effect or planned;

(i) Provides a schedule to complete and implement its
drug prevention program; and

(i) Explains why it has a need, other than administrative
convenience, for more time to adopt and implement its drug
prevention program.

(3)(i) An IHE or SEA shall submit a request for an
extension to the Secretary.

(ii)(A) An LEA shall submit any request for an extension
to the SEA.

(B) The SEA shall transmit any such request for an
extension to the Secretary.

(C) The SEA may include with the LEA's request a

recommendation as to whether the Secretary should approve it.
(Authority: 20 U.S.C. 1145g, 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.7 What definitions apply to this part?

(a) Definitions in the Drug-Free Schools and Communities
Act. The following terms used in this part are defined in the Act:

Drug abuse education and prevention
llicit drug use

(b) Definitions in EDGAR. The following terms used in this
part are defined in 34 CFR part 77:

Department

EDGAR

Local educational agency -
Secretary

State educational agency.

(c) Other definitions. The following terms used in this part
are defined as follows:

Compliance agreement means an agreement between the
Secretary and an IHE, SEA, or LEA that is not in full compliance
with its drug prevention program certification. The agreement
specifies the steps the IHE, SEA, or LEA will take to comply fully
with its drug prevention program certification, and provides a
schedule for the accomplishment of those steps. A compliance
agreement does not excuse or remedy past violations of this part.

Institution of higher education means—

(1) An institution of higher education, as defined in 34
CFR 600.4;

(2) A proprietary institution of higher education, as defined
in 34 CFR 600.5;

(3) A postsecondary vocational institution, as defined in
34 CFR 600.6; and

(4) A vocational school, as defined in 34 CFR 600.7.

(Authority: 20 U.S.C. 11459, 3224a)
Subpart B--Institutions of Higher Education

Sec. 86.100 What must the IHE's drug prevention program
include?

The IHE's drug prevention program must, at a minimum,
include the following:

(a) The annual distribution in writing to each employee,
and to each student who is taking one or more classes for any
type of academic credit except for continuing education units,
regardless of the length of the student's program of study, of—

(1) Standards of conduct that clearly prohibit, at a
minimum, the unlawful possession, use, or distribution of illicit
drugs and alcohol by students and employees on its property or
as part of any of its activities;

(2) A description of the applicable legal sanctions under
local, State, or Federal law for the unlawfu! possession or
distribution of illicit drugs and alcohol;

(3) A description of the health risks associated with the
use of illicit drugs and the abuse of alcohol;

(4) A description of any drug or alcohol counseling,
treatment, or rehabilitation or re-entry programs that are available
to employees or students; and

(5) A clear statement that the IHE will impose disciplinary
sanctions on students and employees (consistent with local,
State, and Federal law), and a description of those sanctions, up
to and including expulsion or termination of employment and
referral for prosecution, for violations of the standards of conduct
required by paragraph (a)(1) of this section. For the purpose of
this section, a disciplinary sanction may include the completion
of an appropriate rehabilitation program.

(b) A biennial review by the IHE of its program to—

(1) Determine its effectiveness and implement changes to
the program if they are needed; and

(2) Ensure that the disciplinary sanctions described in
paragraph (a)(6) of this section are consistently enforced.

(Authority: 20 U.S.C. 1145g)

BEST Copy AVAILABLE
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(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.101 What review of IHE drug prevention programs
does the Secretary conduct?

The Secretary annually reviews a representative samble
of IHE drug prevention programs.

" (Authority: 20 U.S.C. 1145g)

Sec. 86.102 What is required of an IHE that the Secretary
selects for annual review?

If the Secretary selects an IHE for review under Sec.
86.101, the IHE shall provide the Secretary access to personnel,
records, documents and any other necessary information
requested by the Secretary to review the IHE's adoption and
implementation of its drug prevention program.

(Authority: 20 U.S.C. 1145g)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.103 What records and information must an IHE make
avallable to the Secretary and the public concerning its drug
prevention program?

(a) Each IHE that provides the drug prevention program
certification required by Sec. 86.3(b) shall, upon request, make
available to the Secretary and the public a copy of each item
required by Sec. 86.100(a) as well as the results of the biennial
review required by Sec. 86.100(b).

(b)(1) An IHE shall retain the following records for three
years after the fiscal year in which the record was created:

(i) The items described in paragraph (a) of this section.

(i) Any other records reasonably related to the IHE's
compliance with the drug prevention program certification.

(2) If any litigation, claim, negotiation, audit, review, or
other action involving the records has been started before
expiration of the three-year period, the IHE shall retain the
records until completion of the action and resolution of all issues
that arise from it, or until the end of the regular three-year period,
whichever is later.

(Authority: 20 U.S.C. 1145g)

(Approved by the Office of Management and Budgét under
control number 1880-0552)

Subpart C--State and Local Educational
Agencies

Sec. 86.200 What must the SEA's and LEA's drug prevention
program for students include?

The SEA’s and LEA's program for all students must, at a
minimum, include the following:

(a) Age-appropriate, developmentally based drug and
alcohol education and prevention programs (which address the
legal, social, and health consequences of drug and alcohol use
and which provide information about effective techniques for
resisting peer pressure to use illicit drugs or alcohol) for all
students in all grades of the schools operated or served by the
SEA or LEA, from early childhood leve! through grade 12.

(b) A statement to students that the use of illicit drugs and
the unlawfu! possession and use of alcohol is wrong and harmful.

(c) Standards of conduct that are applicable to students
in all the SEA's and LEA's schools and that clearly prohibit, at a
minimum, the unlawful possession, use, or distribution of illicit
drugs and alcohol by students on school premises or as part of
any of its activities.

(d) A clear statement that disciplinary sanctions
(consistent with local, State, and Federal law), up to and including
expulsion and referral for prosecution, will be imposed on
students who violate the standards of conduct required by
paragraph (c) of this section and a description of those sanctions.
For the purpose of this section, a disciplinary sanction may
include the completion of an appropriate rehabilitation program.

(e) Information about any drug and alcohol counseling
and rehabilitation and re-entry programs that are available to
students.

(f) A requirement that all parents and students be given
a copy of the standards of conduct required by paragraph (c) of
this section and the statement of disciplinary sanctions described
in paragraph (d) of this section.

(g) Notification to parents and students that compliance’
with the standards of conduct required by paragraph (c) of this
section is mandatory.

(h) A biennial review by the SEA or LEA of its program
to—

(1) Determine its effectiveness and implement changes to
the program if they are needed; and

(2) Ensure that the disciplinary sanctions described in
paragraph (d) of this section are consistently enforced.

(Authority: 20 U.S.C. 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

1-4
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Sec. 86.201 What mustthe SEA's and LEA's drug prevention
program for employees include?

The SEA's and LEA's program for all employees must, at
a minimum, include the following:

(a) Standards of conduct applicable to employees that
clearly prohibit, at a minimum, the unlawful possession, use, or
distribution of illicit drugs and alcohol on school premises or as
part of any of its activities.

(b) A clear statement that disciplinary sanctions
(consistent with local, State, and Federal law) up to and including
termination of employment and referral for prosecution, will be
imposed on employees who violate the standards of conduct
required by paragraph (a) of this section and a description of
those sanctions. For the purpose of this section, a disciplinary
sanction may include the completion of an appropriate
rehabilitation program. .

(c) Information about any drug and alcohol counseling
and rehabilitation and re-entry programs that are available to
employees.

(d) A requirement that employees be given a copy of the
standards of conduct required by paragraph (a) of this section
and the statement of disciplinary sanctions described in
paragraph (b) of this section.

(e) Notification to employees that compliance with the
standards of conduct required by paragraph (a) of this section is
mandatory.

(f) A biennial review of the SEA and LEA of its program .

to—

(1) Determine its effectiveness and implement changes to
the program if they are needed; and

(2) Ensure that the disciplinary sanctions described in
paragraph (b) of this section are consistently enforced.

(Authority: 20 U.S.C. 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.202 What review of SEA and LEA drug prevention
programs Is required under this subpart?

(a)(1) An SEA shall annually review a representative
sample of LEA programs.

(2) If an SEA finds, as a result of its annual review, that
an LEA has failed to implement its program or consistently
enforce its disciplinary sanctions, the SEA shall submit that
information, along with the findings of its review, to the Secretary
within thirty (30) days after completion of the review.

BEST COPY AVAILABLE

(b) The Secretary may annually select a representative
sample of SEA programs for review.

(Authority: 20 U.S.C. 3224a)

(Approved by the Office of Management and Budget under
control number 1880-0522)

Sec. 86.203 What is required of an SEA or LEA that is
selected for review?

(a) If the Secretary selects an SEA for review under Sec.
86.202(b), the SEA shall provide the Secretary access to
personnel, records, documents, and any other information
necessary to review the adoption and implementation of its drug
prevention program.

(b) If the SEA selects an LEA for review under Sec.
86.202(a), the LEA shall provide the SEA access to personnel,
records, documents, and any other information necessary to
review the adoption and implementation of its drug prevention
program.

(Authority: 20 U.S.C. 3224a)

Sec. 86.204 What records and information must an SEA or
LEA make available to the Secretary and the public
concerning its drug prevention program?

(a)(1) Each SEA that provides the drug prevention
program certification shall, upon request, make available to the
Secretary and the public full information about the elements of its
drug prevention program, including the results of its biennial
review required by Secs. 86.200(h) and 86.201(F).

(2) The SEA that provides the drug prevention program
certification shall provide the Secretary access to personnel,
records, documents, and any other information related to the
SEA's compliance with the certification.

(b)(1) Each LEA that provides the drug prevention
program certification shall, upon request, make available to the
Secretary, the SEA, and the public full information about the
elements of its program, including the results of its biennial
review required by Secs. 86.200(h) and 86.201(f).

(2) The LEA that provides the drug prevention program
certification shall provide the Secretary access to personnel,
records, documents, and any other information related to the
LEA's compliance with the certification.

(c)(1) Each SEA or LEA shall retain the following records
for three years after the fiscal year in which the record was
created:

(i) The items described in paragraphs (a) and (b) of this
section.
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(i) Any other records related to the SEA's or LEA's |
compliance with the certification.

(2) If any litigation, claim, negotiation, audit, review, or
other action involving the records has been started before
expiration of the three-year period, the SEA or LEA shall retain
the records until completion of the action and resolution of all
issues that arise from it, or until the end of the regular three-year
period, whichever is later.

(Approved by the Office of Management and Budget under
control number 1880-0522)

(Authority: 20 U.S.C. 3224a)

Subpart D--Responses and Sanctions Issued or
imposed by the Secretary for violations by an
IHE, SEA, or LEA

Sec. 86.300 What constitutes a violation of this part by an
IHE, SEA, or LEA?

An |HE, SEA, or LEA violates this part by—

(a) Receiving any form of Federal financial assistance
after becoming ineligible to receive that assistance because of
failure to submit a certification in accordance with Sec. 86.3(b);
or

(b) Violating its certification. Violation of a certification
includes failure of an IHE, SEA, or LEA to—

(1) Adopt or implement its drug prevention program; or

(2) Consistently enforce its disciplinary sanctions for
violations by students and employees of the standards of conduct
adopted by an IHE under Sec. 86.100(a)(1) or by an SEA or LEA
under Secs. 86.200(c) and 86.201(a). .

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.301 What actions may the Secretary take If an IHE,
SEA, or LEA violates this part?

(a) If an IHE, SEA, or LEA violates its certification, the
Secretary may issue a response to the IHE, SEA, or LEA. A
response may include, but is not limited to—

(1) Provision of information and technical assistance; and

(2) Formulation of a compliance agreement designed to
bring the IHE, SEA, or LEA into full compliance with this part as
soon as feasible.

(b) If an IHE, SEA, or LEA receives any form of Federal
financial assistance without having submitted a certification or
violates its certification, the Secretary may impose one or more
sanctions on the IHE, SEA, or LEA, including—

- PART 86-DRUG-FREE SCHOOLS AND CAMPUSES :

(1) Repayment of any or all forms of Federal financial
assistance received by the IHE, SEA, or LEA when it was in
violation of this part; and

(2) The termination of any or all forms of Federal financial
assistance that—

(i)(A) Except as specified in paragraph (b)(2)(ii) of this
section, ends an IHE's, SEA's, or LEA's eligibility to receive any
or all forms of Federal financial assistance. The Secretary
specifies which forms of Federal financial assistance would be
affected; and

(B) Prohibits an IHE, SEA, or LEA from making any new
obligations against Federa! funds; and

(i) For purposes of an IHE's participation in the student
financial assistance programs authorized by title IV of the Higher
Education Act of 1965 as amended, has the same effect as a
termination under 34 CFR 668.94.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.302 What are the procedures used by the Secretary
for providing information or technical assistance?

(@) The Secretary provides information or technical
assistance to an IHE, SEA, or LEA in writing, through site visits,
or by other means.

(b) The IHE, SEA, or LEA shall inform the Secretary of .
any corrective action it has taken within a period specified by the
Secretary.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.303 What are the procedures used by the Secretary
for Issuing a response other than the formulation of a
compliance agreement or the provision of information or
technical assistance?

(a) If the Secretary intends to issue a response other than
the formulation of a compliance agreement or the provision of
information or technical assistance, the Secretary notifies the IHE,
SEA, or LEA in writing of—

(1) The Secretary’s determination that there are grounds
to issue a response other than the formulation of a compliance
agreement or providing information or technical assistance; and

(2) The response the Secretary intends to issue.

(b) An IHE, SEA, or LEA may submit written comments
to the Secretary on the determination under paragraph (a)(1) of
this section and the intended response under paragraph (a)(2) of
this section within 30 days after the date the IHE, SEA, or LEA
receives the notification of the Secretary's intent to issue a
response.
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(c) Based on the initial notification and the written
comments of the IHE, SEA, or LEA, the Secretary makes a final
determination and, if appropriate, issues a final response.

(d) The IHE, SEA, or LEA shall inform the Secretary of
the corrective action it has taken in order to comply with the
terms of the Secretary’s response within a period specified by the
Secretary.

(e) If an IHE, SEA, or LEA does not comply with the
terms of a response issued by the Secretary, the Secretary may
issue an additional response or impose a sanction on the IHE,
SEA, or LEA in accordance with the procedures in Sec. 86.304.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.304 What are the procedures used by the Secretary
to demand repayment of Federal financlal assistance or
terminate an IHE's, SEA's, or LEA's eligibility for any or all
forms of Federal financial assistance?

(a) A designated Department official begins a proceeding
for repayment of Federal financial assistance or termination, or
both, of an IHE's, SEA’s, or LEA's eligibility for any or all forms
of Federal financial assistance by sending the IHE, SEA, or LEA
a notice by certified mail with return receipt requested. This
notice—

(1) Informs the IHE, SEA, or LEA of the Secretary's intent
to demand repayment of Federal financial assistance or to
terminate, describes the consequences of that action, and
identifies the alleged violations that constitute the basis for the
action;

(2) Specifies, as appropriate—

(i) The amount of Federal financial assistance that must
be repaid and the date by which the IHE, SEA, or LEA must
repay the funds; and

(i) The proposed effective date of the termination, which
must be at least 30 days after the date of receipt of the notice of
intent, and

(3) Informs the IHE, SEA, or LEA that the repayment of
Federal financial assistance will not be required or that the
termination will not be effective on the date specified in the notice
if the designated Department official receives, within a 30-day
period beginning on the date the IHE, SEA, or LEA receives the
notice of intent described in this paragraph—

(i) Written material indicating why the repayment of
Federal financial assistance or termination should not take place;
or

(i) A request for a hearing that contains a concise
statement of disputed issues of law and fact, the {HE's, SEA's, or
LEA's position with respect to these issues, and, if appropriate,
a description of which Federal financial assistance the IHE, SEA,
or LEA contends need not be repaid.

BEST COPY AVAILABLE

(b) If the IHE, SEA, or LEA does not request a hearing
but submits written material—

(1) The IHE, SEA, or LEA receives no additional
opportunity to request or receive a hearing; and

(2) The designated Department official, after considering
the written material, notifies the IHE, SEA, or LEA in writing
whether—

(i) Any or all of the Federal financial assistance must be
repaid; or

(i) Thé proposed termination is dismissed or imposed as
of a specified date.

(Authority: 20 U.S.C. 1145g, 3224a)
Subpart E--Appeal Procedures

Sec. 86.400 What is the scope of this subpart?

(a) The procedures in this subpart are the exclusive
procedures governing appeals of decisions by a designated
Department official to demand the repayment of Federal financial
assistance or terminate the eligibility of an IHE, SEA, or LEA to
receive some or all forms of Federal financial assistance for
violations of this part.

(b) An Administrative Law Judge (ALJ) hears appeals
under this subpart. -

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.401 What are the authority and responsibility of the
ALJ?

(a) The ALJ regulates the course of the proceeding and
conduct of the parties during the hearing and takes all steps
necessary to conduct a fair and impartial proceeding.

(b) The ALJ is not authorized to issue subpoenas.

(c) The ALJ takes whatever measures are appropriate to
expedite the proceeding. These measures may include, but are
not limited to—

(1) Scheduling of conferences;

(2) Setting time limits for hearings and submission of
written documents; and

(3) Terminating the hearing and issuing a decision against
a party if that party does not meet those time limits.

(d) The scope of the ALJ's review is limited to determining
whether—
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(1) The IHE, SEA, or LEA received any form of Federal
financial assistance after becoming ineligible to receive that
assistance because of failure to submit a certification; or

(2) The IHE, SEA, or LEA violated its certification.
(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.402 Who may be a party in a hearing under this
subpart?

(a) Only the designated Department official and the IHE,
SEA, or LEA that is the subject of the proposed termination or
recovery of Federal financial assistance may be parties in a
hearing under this subpart.

(b) Except as provided in this subpart, no person or
organization other than a party may participate in a hearing under
this subpart.

(Authority: 20 U.S.C. 1145g, 3224a)
Sec. 86.403 May a party be represented by counsel?
A party may be represented by counsel.
(Authority: 20 U.S.C. 1145g, 3224a)
Sec. 86.404 How may a party communicate with an ALJ?

(a) A party may not communicate with an ALJ on any fact
at issue in the case or on any matter relevant to the merits of the
case unless the other party is given notice and an opportunity to
participate. ’

(b)(1) To obtain an order or ruling from an ALJ, a party
shall make a motion to the ALJ.

(2) Except for a request for an extension of time, a motion
must be made in writing unless the parties appear in person or
participate in a conference telephone call. The ALJ may require
a party to reduce an oral motion to writing.

- (3) If a party files a written motion, the party shall do so
in accordance with Sec. 86.405.

(4) Except for a request for an extension of time, the ALJ
may not grant a party's written motion without the consent of the
other party unless the other party has had at least 21 days from
the date of service of the motion to ;espond. However, the ALJ
may deny a motion without awaiting a response.

(5) The date of éervice of a motion is determined by the
standards*for determining a filing date in Sec. 86.405(d).

(Authority: 20 U.S.C. 11459, 3224a)

Sec. 86.405 What are the requirements for filing written
submisslons?

(a) Any written submission under this subpart must be
filed by hand-delivery or by mail through the U.S. Postal Service.

(b) If a party files a brief or other document, the party
shall serve a copy of the filed material on the other party on the
filing date by hand-delivery or by mail.

(c) Any written submission must be accompanied by a
statement certifying the date that the filed material was filed and
served on the other party.

(d)(1) The filing date for a written submission is either—

(i) The date of hand-delivery; or

(i) The date of mailing.

(2) If a scheduled filing date falls on a Saturday, Sunday,
or Federal holiday, the filing deadline is the next Federal
business day.

(Authority: 20 U.S.C. 1145g, 3224a) _

Sec. 86.406 What must the ALJ do if the parties enter
settlement negotiations?

(a) If the parties to a case file a joint motion requesting a
stay of the proceedings for settlement negotiations or for the
parties to obtain approval of a settiement agreement, the ALJ
grants the stay.

(b) The following are not admissible in any proceeding
under this part;

(1) Evidence of conduct during settiement negotiations.

(2) Statement; made during settlement negotiations.

(3) Terms of settlement offers.

(c) The parties may not disclose the contents of
settlement negotiations to the ALJ. If the parties enter into a
settlement and file a joint motion to dismiss the case, the ALJ
grants the motion.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.407 What are the procedures for scheduling a
hearing?

(a) If the IHE, SEA, or LEA requests a heéring by the time
specified in Sec. 86.403(a)(3), the designated Department official
sets the date and the place.

(b)(1) The date is at least 15 days after the designated
Department official receives the request and no later than 45
days after the request for hearing is received by the Department.

1-8
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(2) On the motion of either or both parties, the ALJ may
extend the period before the hearing is scheduled beyond the 45
days specified in paragraph (b)(1) of this section.

(c) No termination takes effect until after a hearing is held
and a decision is issued by the Department.

(d) With the approval of the ALJ and the consent of the
designated Department official and the IHE, SEA, or LEA, any
time schedule specified in this section may be shortened.
(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.408 What are the procedures for conducting a pre-
hearing conference?

(a)(1) A pre-hearing conference may be convened by the
ALJ if the ALJ thinks that such a conference would be useful, or
if requested by—

(i) The designated Department official; or

(i) The IHE, SEA, or LEA.

(2) The purpose of a pre-hearing conference is to allow
the parties to settle, narrow, or clarify the dispute.

(b) A pre-hearing conference may consist of—

(1) A conference telephone call;

(2) An informal meeting; or

(3) The submission and exchange of written material.
(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.409 What are the procedures for conducting a
hearing on the record?

(a) A hearing on the record is an orderly presentation of
arguments and evidence conducted by an ALJ.

(b) An ALJ conducts the hearing entirely on the basis of
briefs and other written submissions unless—

(1) The ALJ determines, after reviewing all appropriate
submissions, that an evidentiary hearing is needed to resolve a
material factual issue in dispute; or

(2) The ALJ determines, after reviewing all appropriate
submissions, that oral argument is needed to clarify the issues in
the case.

(c) The hearing process may be expedited as agreed by
the ALJ, the designated Department official, and the IHE, SEA,
or LEA. Procedures to expedite may include, but are not limited
to, the following:

A restriction on the number or length of submissions.

(2) The conduct of the hearing by telephone conference
call. '

(3) A review limited to the written record.

(4) A certification by the parties to facts and legal
authorities not in dispute.

(d)(1) The formal rules of evidence and procedures
applicable to proceedings in a court of law are not applicable.

(2) The designated Department official has the burden of
persuasion in any proceeding under this subpart.

(3)() The parties may agree to exchange relevant
documents and information.

(i) The ALJ may not order discovery, as provided for
under the Federal Rules of Civil Procedure, or any other -
exchange between the parties of documents or information.

(4) The ALJ accepts only evidence that is relevant and
material to the proceeding and is not unduly repetitious.

(e) The ALJ makes a transcribed record of any
evidentiary hearing or oral argument that is held, and makes the
record available to—

(1) The designated Department official; and

(2) The IHE, SEA, or LEA on its request and upon
payment of a fee comparable to that prescribed under the
Department of Education Freedom of Information Act regulations
(34 CFR part 5).
(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.410 What are the procedures for issuance of a
decision? :

(a)(1) The ALJ issues a written decision to the IHE, SEA,
or LEA, the designated Department official, and the Secretary by
certified mail, return receipt requested, within 30 days after—

(i) The last brief is filed;

(i) The last day of the hearing if one is held; or

* (iii) The date on which the ALJ terminates the hearing in
accordance with Sec. 86.401(c)(3).

(2) The ALJ's decision states whether the violation or
violations contained in the Secretary's notification occurred, and
articulates the reasons for the ALJ's finding.

(3) The ALJ bases findings of fact only on evidence in the
hearing record and on matters given judicial notice.

(b)(1) The ALJ's decision is the final decision of the
agency. However, the Secretary reviews the decision on request

19
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of either party, and may review the decision on his or her own
initiative.

(2) If the Secretary decides to review the decision on his
or her own initiative, the Secretary informs the parties of his or
her intention to review by written notice sent within 15 days of the
Secretary's receipt of the ALJ's decision.

(c)(1) Either party may request review by the Secretary by
submitting a brief or written material to the Secretary within 20
days of the party's receipt of the ALJ's decision. The submission
must explain why the decision of the ALJ should be modified,
reversed, or remanded. The other party shall respond within 20
days of receipt of the brief or written materials filed by the
opposing party.

(2) Neither party may introduce new evidence on review.

(d) The decision of the ALJ ordering the repayment of
Federal financial assistance or terminating the eligibility of an
IHE, SEA, or LEA does not take effect pending the Secretary's
review.

(e)(1) The Secretary reviews the ALJ's decision
considering only evidence introduced into the record.

(2) The Secretary's decision may affirm, modify, reverse
or remand the ALJ's decision and includes a statement of
reasons for the decision.

(Authority: 20 U.S.C. 1145g, 3224a)

Sec. 86.411 What are the procedures for requesting
relnstatement of eligibility?

(a)(1) An IHE, SEA, or LEA whose eligibility to receive
any or all forms of Federal financial assistance -has been
terminated may file with the Department a request for
reinstatement as an eligible entity no earlier than 18 months after
the effective date of the termination.

(2) In order to be reinstated, the IHE, SEA, or LEA must
demonstrate that it has corrected the violation or violations on
which the termination was based and that it has met any
repayment obligation imposed upon it under Sec. 86.301(b)(1) of
this part. ‘

(b) In addition to the requirements of paragraph (a) of this
section, the IHE, SEA, or LEA shall comply with the requirements
and procedures for reinstatement of eligibility applicable to any
Federal program under which it desires to receive Federal
financial assistance.

(Authority: 20 U.S.C. 1145g, 3224a)

Appendix A

Note: This appendix will not be codified in the Code of
Federal Regulations.

This appendix contains a description of Federal trafficking
(i.e., distribution) penalties for substances covered by the
Controlled Substances Act (21 U.S.C. 811), and is taken from a
Department of Justice publication entitied Drugs of Abuse (1989
Edition). Persons interested in acquiring the entire publication or
in obtaining subsequent editions in the future should contact the
Superintendent of Documents, Washington, DC 20402. This
appendix also contains a description prepared by the Department
of Justice of Federal penalties and sanctions for illegal
possession of a controlled substance. Legal sanctions for the
unlawful possession or distribution of alcohol are found primarily

in State statutes.

The Department of Education is providing this information
as an example of the minimum level of information that IHEs may
provide to their students and employees in order to comply with
the requirements in Sec. 86.100(a)(2) of these regulations relating
to the distribution to students and employees of a description of
the applicable legal sanctions under Federal law for the unlawful
possession or distribution of illicit drugs and alcohol. The
Secretary considers this description as meeting the requirements
of the regulations, but IHEs are not precluded from distributing
additional or more detailed information. In future years, IHEs
should distribute the most current editions of these documents
that are available.

1-10
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APPENDIX A

PENALTY PENALTY
CSA Quantity DRUG Quantity
2nd Offense 1st Offense 1st Offense 2nd Offense
10-89 gm or 100 gm or more
100-699 gm METHAMPHETAMINE or 1 kg' or
mixture more mixture
100-999 gm 1 kg or more
mixture HEROIN mixture
Not less than 10 Not less than 5 500-4.999 5 kg or more Not less than 10 Not less than 20
years. Not more years. Not more : years. Not more years. Not more
than life. then 40 years. | Srire COCAINE mixture | o iife. than fife.
If death or serlous If death or serlous 5-49 gm 50 gm or more If death or serlous If death or serlous
| Injury, not iess injury, not less mixture mixture Injury, not less Injury, not less
than life. than 20 years. Not COCAINE BASE than 20 years. Not than life.
more than life. more than life.
and 0-99 gm or 100 gm or more
Fine of not more Fine of not more | 100-899 gm PCP or 1 kg ormore | Fine of not more Fine of not more
than $4 million than $2 million | Mixture mixture | than $4 million than $8 milllon
" Individual, - individual, $5 individual. $10 Individual. $20
$10 million other million other than | 1-108m 10 gm or more | milllon other than million other than
than Individual. individual, | mixture LSD mixture | individual. individual.
40-399 gm 400 gm or more
mixture FENTANYL mixture
10-99 gm 100 gm or more
mixture FENTANYL ANALOGUE mixture
Drug Quantity First Offense Second Offense
Others? Any Not more than 20 years. Not more than 30 years.
If death or serious injury, not less than 20 years, If death or serious injury, life.
not more than life. Fine $2 million Individual. $10 million not individual.
Fine $1 million individuai. $5 million not individual.
1 All Any Not more than 5 years. Not more than 10 years.
Fine not more than $250,000 individuai. $1 million Fine not more than $500,000 individuai. $2 miliion not
not individual, individual.
v All Any Not more than 3 years. Not more than 6 years.
Fine not more than $250,000 individual. $1 million Fine not more than $500,000 Individual. $2 million not
not individual. individual.
Vv All Any Not more than 1 year. Not more than 2 years.
Fine not more than $100,000 individual. $250,000 Fine not more than $200,000 Individual. $500,000 not
not individual. individual.

"Law as originally enacted states 100 gm. Congress requested to make technical correction to 1 kg.

1-11
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Federal Trafficking Penalties - Marijuana

As of Novemnber 18, 1988

Quantity Description First Offense Second Offense
1,000 kg or more; Not less than 10 years, not more than Not less than 20 years, not more-than
or 1,000 or more Marijuana life. life.
plants Mixture containing If death or serious injury, not less than If death or serious injury, not less than
detectable quantity* 20 years, not more than life. life.

Fine not more than $4 million
individual, $10 million other than
individual.

Fine not more than $8 million individual,
$20 million othér than individua!.

100 kg to 1,000 kg;
or 100-999 plants

Marijuana
Mixture containing
detectable quantity*

Not less than 5 years, not more than 40
years.

If death or serious injury, not less than
20 years, not more than life.

Fine not more than $2 million
individual, $5 million other than
individual.

Not less than 10 years, not more than
life. '

If death or serious injury, not less than
life. ' . :

Fine not more than $4 million individual,
$10 million other than individual.

50 to 100 kg Marijuana Not more than 20 years. Not more than 30 years.
If death or serious injury, not less than If death or serious injury, life.
10 to 100 kg Hashish 20 years, not more than life. Fine $2 million individual, $10 miltion-
Fine $1 million individual, $5 million other than individual.
1to 100 kg Hashish Oil other than individual.
50-99 plants Marijuana
Less than 50 kg Marijuana Not more than 5 years. Not more than 10 years.
Fine not more than $250,000, $1 million Fine $500,000 individual, $2 million
Less than 10 kg Hashish other than individual. other than individual. '
Less than 1 kg Hashish Oil

*Includes Hashish and Hashish Oil
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Federal Penalties and Sanctions for lllegal Possession of a
Controlled Substance

21 U.S.C. 844(a)

1st conviction; Up to 1 year imprisonment and fined at
least $1,000 but not more than $100,000, or both.

After 1 prior drug conviction: At least 15 days in prison,
not to exceed 2 years and fined at least $2,500 but not more than
$250,000, or both.

After 2 or more prior drug convictions: At least 90 days in
prison, not to exceed 3 years and fined at least $5,000 but not
more than $250,000, or both.

Special sentencing provisions for possession of crack
cocaine; Mandatory at least 5 years in prison, not to exceed 20
years and fined up to $250,000, or both, if:

(a) 1st conviction and the amount of crack possessed
exceeds 5 grams.

(b) 2nd crack conviction and the amount of crack
possessed exceeds 3 grams.

(c) 3rd or subsequent crack conviction and the amount of
crack possessed exceeds 1 gram.

21 U.8.C. 853(a)(2) and 881(a)(7)

Forfeiture of personal and real property used to possess
orto facilitate possession of a controlled substance if that offense
is punishable by more than 1 year imprisonment. (See special
sentencing provisions re: crack.)

21 U.S.C. 881(a)(4)

Forfeiture of vehicles, boats, aircraft or any other

conveyance used to transport or conceal a controlled substance.

21 U.S.C. 844a

Civil fine of up to $10,000 (pending adoption of final
regulations).

21 U.S.C. 853a

Denia! of Federal benefits, such as student loans, grants,
contracts, and professional and commercial licenses, up to 1 year
for first offense, up to 5 years for second and subsequent
offenses.
18 U.S.C. 922(g)

Ineligible to receive or purchase a firearm.

Miscellaneous

Revocation of certain Federal licenses and benefits, e.g.
pilot licenses, public housing tenancy, etc., are vested within the
authorities of individual Federal agencies.

Note: These are only Federal penalties and sanctions.
Additional State penalties and sanctions may apply.

Appendix B

Note: This appendix will not be codified in the Code of
Federal Regulations.

This appendix contains a description of health risks
associated with substances covered by the Controlled
Substances Act (21 U.S.C. 811), and is taken from a Department
of Justice publication entitled Drugs of Abuse (1989 Edition). The
appendix also includes a summary of heaith risks associated with
alcohol, as described in What Works: Schools Without Drugs
(1989 Edition), a Department of Education publication.

Persons interested in acquiring the publications or in
obtaining subsequent editions in the future should contact the
Superintendent of Documents, Washington, DC 20402, for Drugs
of Abuse; and Schools Without Drugs, Pueblo, CO 81009, for
What Works: Schools Without Drugs.

The Department of Education is providing this information
as an example of the minimum leve! of information that IHEs may
provide to their students and employees in order to comply with
the requirement in Sec. 86.100(a)(3) of these regulations relating
to the distribution of the health risks associated with the use of
illicit drugs and the abuse of alcohol. The Secretary considers
this information as meeting the requirements of the regulations,
but IHEs are not precluded from distributing additional or more
detailed information. If an IHE distributes this information in future
years, it should use the most current editions of Drugs of Abuse
and Schools Without Drugs that are available.
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Alcohol
Effects

Alcohol consumption causes a number of marked
changes in behavior. Even low doses significantly impair the
judgement and coordination required to drive a car safely,
increasing the likelihood that the driver will be involved in an
accident. Low to moderate doses of alcohol also increase the
incidence of a variety of aggressive acts, including spouse and
child abuse. Moderate to high doses of alcohol cause marked
impairments in higher mental functions, severely altering a
person’s ability to learn and remember information. Very high
doses cause respiratory depression and death. If combined with
other depressants of the central nervous system, much lower
doses of alcohol will produce the effects just described.

Repeated use of alcohol can lead to dependence.
Sudden cessation of alcohol intake is likely to produce withdrawal
symptoms, including severe anxiety, tremors, hallucinations, and
convulsions. Alcohol withdrawal can be life-threatening. Long-
term consumption of large quantities of alcohol, particularly when
combined with poor nutrition, can also lead to permanent
damage to vital organs such as the brain and the liver.

Mothers who drink alcohol during pregnancy may give
birth to infants with fetal alcohol syndrome. These infants have
ireversible physical abnormalities and mental retardation. In
addition, research indicates that children of alcoholic parents are
at greater risk than other youngsters of becoming alcoholics.
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PART 99-FAMILY EDUCATIONAL RIGHTS AND PRIVACY

PART 99--FAMILY EDUCATIONAL RIGHTS AND
PRIVACY

Subpart A—-General

Sec.

99.1 To which educational agencies or institutions do these
regulations apply?

99.2 What is the purpose of these regulations?
99.3 What definitions apply to these regulations?
99.4 What are the rights of parents?

99.5 What are the rights of students?

99.6 [Removed and reserved]

99.7 What must an educational agency or institution include in its
annual notification?

99.8 What provisions apply to records of a law enforcement unit?

Subpart B-What are the Rights of Inspection
and Review of Education Records?

99.10 What rights exist for a parent or eligible student to inspect
and review education records?

99.11 May an educational agency or institution charge a fee for
copies of education records?

99.12 What limitations exist on the right to inspect and review
records?
» s

Subpart C--What are the Procedures for
Amending Education Records?

99.20 How can a parent or eligible student request amendment
of the student’s education records?

99.21 Under what conditions does a parent or eligible student
have the right to a hearing?

99.22 What minimum requirements exist for the conduct of a
hearing?

Subpart D--May an Educational Agency or
Institution Disclose Personally Identifiable
Information from Education Records?

99.30 Under what conditions is prior consent required to disclose
information?

99.31 Under what condltlons is prior consent not reqwred to
disclose information? :

99.32 What recordkeeping requirements exist concerning
requests and disclosures? S

99.33 What limitations apply to the redisclosure of infon'hation?

99.34 What conditions apply to disclosure of mformatlon to other
educational agencies or |nst|tut|ons?

99.35 What conditions apply to disclosure of information for
Federal or State program purposes? '

99.36 What conditions apply to disclosure of information in health
and safety emergencies? -

99.37 What conditions apply to disclosing directéry inforrnation?
99.38 What conditions apply to disclosure of information as

permitted by State statute adopted after November 19, 1974
concerning the juvenile justlce system?

Subpart E--What are the
Procedures?

!Enforcement

99.60 What functions has the Secretary delegated to the Office
and to the Office of Administrative Law Judges?

99.61 What responsibility does an educational agency or
institution have concerning conflict with State or local laws?

99.62 What information must an educational agency or institution
submit to the Office?

99.63 Where are complaints filed?
99.64 What is the complaint procedure?

99.65 What is the content of the notice of complaint issued by
the Office?

99.66 What are the responsibilties of the Office in the
enforcement process?

99.67 How does the Secretary enforce decisions?
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PART 99-FAMILY EDUCATIONAL RIGHTS AND PRIVACY .

Subpart A--General

Sec. 99.1 To which educational agencles or institutions do
these regulations apply?

(a) Except as otherwise noted in Sec. 99.10, this part
applies to an educational agency or institution to which funds
have been made available under any program administered by
the Secretary, if-

(1) The educational institution provides educational
services or instruction, or both, to students; or

(2) The educational agency provides administrative
control of or direction of, or performs service functions for, public
elementary or secondary schools or postsecondary institutions.

(b) This part does not apply to an educational agency
or institution solely because students attending that agency or
institution receive non-monetary benefits under a program
referenced in paragraph (a) of this section, if no funds under that
program are made available to the agency or institution.

(c) The Secretary considers funds to be made available
to an educational agency or institution if funds under one or more
of the programs referenced in paragraph (a) of this section—

(1) Are provided to the agency or institution by grant,
cooperative agreement, contract, subgrant, or subcontract; or

(2) Are provided to students attending the agency or
institution and the funds may be paid to the agency or institution
by those students for educational purposes, such as under the
Pell Grant Program and the Guaranteed Student Loan Program
(Titles IV-A-1 and IV-B, respectively, of the Higher Education Act
of 1965, as amended).

(d) if an educational agency or institution receives
funds under one or more of the programs covered by this
section, the regulations in this part apply to the recipient as a

'whole, including each of its components (such as a department

within a university).
(Authority: 20 U.S.C. 1232g)
Note: (a) revised; (b) removed; (c), (d) and (e) redesignated (b),
(c), and (d), respectively November 21, 1996, effective
December 23, 1996.
Sec. 99.2 What is the purpose of these regulations?

The purpose of this part is to set out requirements for
the protection of privacy of parents and students under section

444 of the General Education Provisions Act, as amended.

(Authority: 20 U.S.C. 1232g)

(Note: 34 CFR 300.560-300.576 contain requirements regarding
confidentiality of information relating to handicapped children who
receive benefits under the Education of the Handicapped Act.)
effective

Note: Section revised November 21, 1996,

December 23, 1996.

Sec. 99.3 What definitions apply to these regulations?
The following definitions abply to this part: R

"Act” means the Family Educational Rights and Privacy
Act of 1974, as amended, enacted as section 444 of the General
Education Provisions Act.

(Authority: 20 U.S.C. 1232g)
"Attendance"” includes, but is not limited to--
(a) Attendance in person or by correspondence; and

(b) The period during which a person is working under
a work-study program.

(Authority: 20 U.S.C. 1232g)

"Directory information” means information contained in
an education record of a student which would not generally be
considered harmful or an invasion of privacy if disclosed. It
includes, but is not limited to, the student's name, address,
telephone listing, date and place of birth, major field of study,
participation in officially recognized activities and sports, weight
and height of members of athletic teams, dates of attendance,
degrees and awards received, and the most recent previous
educational agency or institution attended.

(Authority: 20 U.S.C. 1232g(a)(5)(A))

"Disciplinary action or proceeding” means the
investigation, adjudication, or imposition of sanctions by an
educational agency or institution with respect to an infraction or
violation of the internal rules of conduct applicable to students of
the agency or institution.

"Disclosure” means to permit access to or the release,
transfer, or other communication of personally identifiable
information contained in education records to any party, by any
means, including oral, written, or electronic means.

(Authority: 20 U.S.C. 1232g(b)(1))

"Educational agency or institution” means any public or
private agency or institution to which this part applies under Sec.
99.1(a).

(Authority: 20 U.S.C. 1232g(a)(3))
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PART 99--FAMILY EDUCATIONAL RIGHTS AND PRIVACY

"Education records” (a) The term means those records
that are— '

(1) Directly related to a student; and

(2) Maintained by an educational agency or institution
or by a party acting for the agency or institution. '

(b) The term does not include:

(1) Records of instructional, supervisory, and
administrative personnel and educational personnel ancillary to
those persons that are kept in the sole possession of the maker
of the record, and are not accessible or revealed to any other
person except a temporary substitute for the maker of the record;

(2) Records of the law enforcement unit of an
educational agency or institution, subject to the provisions of Sec.
99.8.

(3)(i) Records relating to an individual who is employed
by an educational agency or institution, that--

(A) Are made and maintained in the normal course of
business;

(8) Relate exclusively to the individual in that
individual's capacity as an employee; and

(C) Are not available for use for any other purpose.

(i) Records relating to an individual in attendance at
the agency or institution who is employed as a resuit of his or her
status as a student are education records and not excepted
under paragraph (b)(3)(i) of this definition.

(4) Records on a student who is 18 years of age or
older, or is attending an institution of postsecondary education,
that are—

(i) Made or maintained by a physician, psychiatrist,
psychologist, or other recognized professional or

. paraprofessional acting in his or her professional capacity or

assisting in a paraprofessional capacity;

(iij Made, maintained, or used only in connection with
treatment of the student; and

(i) Disclosed only to individuals providing the
treatment. For the purpose of this definition, "treatment” does not
include remedial educational activities or activities that are part
of the program of instruction at the agency or institution; and

(5) Records that only contain information about an
individual after he or she is no longer a student at that agency or
institution.

(Authority: 20 U.S.C. 1232g(a)(4))

2-3

"Eligible student" means a student who has reached 18
years of age or is attending an institution of postsecondary
education.

(Authority: 20 U.S.C. 1232g(d))

"Institution of postsecondary education" means an
institution that provides education to students beyond the
secondary school leve!; "secondary school level' means the
educational level (not beyond grade 12) at which secondary
education is provided as determined under State law.
(Authority: 20 U.S.C. 1232g(d))

"Parent” means a parent of a student and includes a
natural parent, a guardian, or an individual acting as a parent in
the absence of a parent or a guardian.

(Authority: 20 U.S.C. 1232g)

"Party" means an individual, agency, institution, or
organization. : :

(Authority: 20 U.S.C. 1232g(b)(4)(A))

"Personally identifiable information" includes, but is not
limited to-- :

(a) The student's name;

(b) The name of the student's parent or other family
member;

(c) The address of the student or student's family; -

(d) A personal identifier, such as the student's social
security number or student number;

(e) A list of personal characteristics that would make
the student's identity easily traceable; or

() Other information that would make the student's
identity easily traceable.

(Authority: 20 U.S.C. 12329)

"Record" means any information recorded in any way,
including, but not limited to, handwriting, print, computer media,
video or audio tape, film, microfilm, and microfiche.

(Authority: 20 U.S.C. 12329)

"Secretary” means the Secretary of the U.S.
Department of Education or an official or employee of the
Department of Education acting for the Secretary under a

delegation of authority.

(Authority: 20 U.S.C. 1232g)

o4
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"Student", except as otherwise specifically provided in
this part, means any individual who is or has been in attendance
at an educational agency or institution and regarding whom the
agency or institution maintains education records.

(Authority: 20 U.S.C. 1232g(a)(6))

Note: Section amended January 17, 1995, effective
March 3, 1995. Definitions of "Act,” "Disclosure,” and "Record"”
revised November 2, 1996, effective December 23, 1996.

Sec. 99.4 What are the rights of parents?

An educational agency or institution shall give full rights
under the Act to either parent, unless the agency or institution
has been provided with evidence that there is a court order, State
statute, or legally binding document relating to such matters as
divorce, separation, or custody that specifically revokes these
rights.

(Authority: 20 U.S.C. 1232g)
Sec. 99.5 What are the rights of students?

(a) When a student becomes an eligible student, the
rights accorded to, and consent required of, parents under this
part transfer from the parents to the student.

(b) The Act and this part do not prevent educational
agencies or institutions from giving students rights in addition to
those given to parents.

(c) If an individual is or has been in attendance at one
component of an educational agency or institution, that
attendance does not give the individual rights as a student in
other components of the agency or institution to which the
individual has applied for admission, but has never been in
attendance.

(Authority: 20 U.S.C. 1232g(d))

Note: Heading amended January 7, effective

February 25, 1993.

1993,

Sec. 99.6 [Removed and reserved]

Note: Section removed and reserved November 21,
effective December 23, 1996.

1996,

Sec. 99.7 What must an educational agency or institution
include-in its annual notification?

(a)(1). Each educational agency or institution shall
annually notify parents of students currently in attendance, or
eligible students currently in attendance, of their rights under the
Act and this part.

(2) The notice must inform parents or eligible students

PART ¢9--FAMILY EDUCATIONAL RIGHTS AND PRIVACY

that they have the right to-—-
(i) Inspect and review the student's education records;

(i) Seek amendment of the student's education records
that the parent or eligible student believes to be "inaccurate,
misleading, or otherwise in violation of the student's privacy
rights;

(iii) Consent to disclosures of personally identifiable
information contained in the student's education records, except
to the extent that the Act and Sec. 99.31 authonze dasclosure
without consent; and

(iv) File with the Department a complaint under Secs.
99.63 and 99.64 concerning alleged failures by the educational
agency or institution to comply with the requirements of the Act
and this part.

(3) The notice must include all of the following:

(i) The procedure for exercising the right to inspect and
review education records.

(i) The procedure for requesting amendment of records
under Sec. 99.20.

(iii) If the educational agency or institution has a policy
of disclosing education records under Sec. 99.31(a)(1), a
specification of criteria for determining who constitutes a school
official and what constitutes a legitimate educational intérest.-

(b) An educational agency or institution may provide
this notice by any means that are reasonably hkely to mform the
parents or eligible students of their rights.

(1)An educational agency or institution shall gffeciively
notify parents or eligible students who are disabled.

(2) An agency or institution of elementary or secondary
education shall effectively notify parents who have a primary or
home language other than English. :

(Approved by the Office of Management and Budget under
control number 1880-0508)

(Authority: 20 U.S.C. 1232g (e) and (f)).
Note: Section revised November 21, i996. effective
December 23, 1996.

Sec. 99.8 What provisions apply to records of a law
enforcement unit?

(a)(1) Law enforcement unit means any individual,
office, department, division, or other component of an educational
agency or institution, such as a unit of commissioned police
officers or non-commissioned security guards, that is officially

2-4
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authorized or designated by that agency or institution to--

(i) Enforce any local, State, or Federal law, or refer to
appropriate authorities a matter for enforcement of any local,
State, or Federal law against any individual or organization other
than the agency or institution itself;, or

(i) Maintain the physical security and safety of the
agency or institution.

(2) A component of an educational agency or institution
does not lose its status as a /law enforcement unit if it also
performs other, non-law enforcement functions for the agency or
institution, including investigation of incidents or conduct that
constitutes or leads to a disciplinary action or proceedings
against the student.

(b)(1) Records of a law enforcement unit means those
records, files, documents, and other materials that are—

(i) Created by a law enforcement unit;

(i) Created for a law enforcement purpose; and

(iii) Maintained by the law enforcement unit.

(2) Records of a law enforcement unit does not mean--

(i) Records created by a law enforcement unit for a law
enforcement purpose that are maintained by a component of the
educational agency or institution other than the law enforcement
unit; or

(i) Records created and maintained by a law
enforcement unit exclusively for a non-law enforcement purpose,
such as a disciplinary action or proceeding conducted by the
educational agency or institution.

(c)(1) Nothing in the Act prohibits an educational
agency or institution from contacting its law enforcement unit,
orally or in writing, for the purpose of asking that unit to
investigate a possible violation of, or to enforce, any local, State,
or Federal law.

(2) Education records, and personally identifiable
information contained in education records, do not lose their
status as education records and remain subject to the Act,
including the disclosure provisions of Sec. 99.30, while in the
possession of the law enforcement unit.

(d) The Act neither requires nor prohibits the disclosure
by an educational agency or institution of its law enforcement unit
records.

(Authority: 20 U.S.C. 1232g(a)(4)(B)(ii))

Note: Section added January 17, 1995, effective March 3, 1995.

PART 99--FAMILY EDUCATIONAL RIGHTS AND PRIVACY

Subpart B--What are the Rights of Inspection
and Review of Education Records?

Sec. 99.10 What rights exist for a parent or ellgible student
to inspect and review education records?

(a) Except as limited under Sec. 99.12, a parent or
eligible student must be given the opportunity to inspect and
review the student's education records. This provision applies to—-

(1) Any educational agency or institution; and

(2) Any State educational agency (SEA) and its
components. :

(i) For the purposes of subpart B of this part, an SEA
and its components constitute an educational agency -or
institution. .

(ii) An SEA and its components are subject to subpart
B of this part if the SEA maintains education records on students
who are or have been in attendance at any school of an
educational agency or institution subject to the Act and this part.

(b) The educational agency or institution, or SEA or its
component; shall comply with a request for access to records
within a reasonable period of time, but not more than 45 days
after it has received the request.

(c) The educational agency or institution, or SEA or its
component shall respond to reasonable requests for explanations
and interpretations of the records.

(d) If circumstances effectively prevent the parent or
eligible student from exercising the right to inspect and review
the student's education records, the educational agency. or
institution, or SEA or its component, shall—

(1) Provide the parent or eligible student with a copy of
the records requested; or

(2) Make other arrangements for the parent or eligible
student to inspect and review the requested records.

(e) The educational agency or institution, or SEA or its
component shall not destroy any education records if there is an
outstanding request to inspect and review the records under this
section.

() While an education agency or institution is not
required to give an eligible student access to treatment records
under paragraph (b)(4) of the definition of "Education records” in
Sec. 99.3, the student may have those records reviewed by a
physician or other appropriate professional of the student's
choice.

(Authority: 20 U.S.C. 1232g(a)(1) (A) and (B))

BEST COPY AVAILABLE
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Note: (a), (b).(c), (d), (e), and the authority citation revised
November 21, 1996, effective December 23, 1996.

Sec. 99.11 May an educational agency or institution charge
a fee for copies of education records?

(a) Unless the imposition of a fee effectively prevents
a parent or eligible student from exercising the right to inspect
and review the student's education records, an educational
agency or institution may charge a fee for a copy of an education
record which is made for the parent or eligible student.

(b) An educational agency or institution may not charge
a fee to search for or to retrieve the education records of a
student.

(Authority: 20 U.S.C. 1232g(a)(1))

Sec. 99.12 What limitations exist on the right to inspect and
review records?

(a) If the education records of a student contain
information on more than one student, the parent or eligible
student may inspect and review or be informed of only the
specific information about that student.

(b) A postsecondary institution does not have to permit
a student to inspect and review education records that are—

(1) Financial records, including any information those
records contain, of his or her parents;

(2) Confidential letters and confidential statements of
recommendation placed in the education records of the student
before January 1, 1975, as long as the statements are used only
for the purposes for which they were specifically intended; and

(3) Confidential letters and confidential statements of
recommendation placed in the student's education records after
January 1, 1975, if-

(i) The student has waived his or her right to inspect
and review those letters and statements; and

(i) Those letters and statements are related to the
student's—

(A) Admission to an educational institution;
(B) Application for employment; or
(C) Receipt of an honor or honorary recognition.

(c)(1) A waiver under paragraph (b)(3)(i) of this section
is valid only if—

(i) The educational agency or institution does not
require the waiver as a condition for admission to or receipt of a
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service or benefit from the agency or institution; and

(i) The waiver is made in writing and signed by the
student, regardless of age.

(2) If a student has waived his or her rights under
paragraph (b)(3)(i) of this section, the educational institution
shall—

(i) Give the student, on request, the names of the
individuals who provided the letters and statements of
recommendation; and

(i) Use the letters and statements of recommendation
only for the purpose for which they were intended.

(3)(i) A waiver under paragraph (b)(3)(i) of this section
may be revoked with respect.to any actions occurring after the
revocation.

(ii) A revocation undér paragraph (c)(3)(i) of this section
must be in writing.

(Authority: 20 U.S.C. 1232g(a)(1) (A), (B), (C), and (D))

Note: (a) and authority citation revised November 21, 1996,
effective December 23, 1996.

Subpart C--What are the Procedures for
Amending Education Records?

Sec. 99.20 How can a parent or eligible student request
amendment of the student's education records?

(a) If a parent or eligible student believes the education
records relating to the student contain information that is
inaccurate, misleading, or in violation of the student's rights of
privacy, he or she may ask the educational agency or institution
to amend the record.

(b) The educational agency or institution shall decide
whether to amend the record as requested within a reasonable
time after the agency or institution receives the request.

(c) if the educational agency or institution decides not
to amend the record as requested, it shall inform the parent or
eligible student of its decision and of his or her right to a hearing
under Sec. 99.21.

(Authority: 20 U.S.C. 1232g(a)(2))

Note: (a) revised November 21,
December 23, 1996.

1996, effective
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Sec. 99.21 Under what conditions does a parent or eligible
student have the right to a hearing?

(a) An educational agency or institution shall give a
parent or eligible student, on request, an opportunity for a
hearing to challenge the content of the student's education
records on the grounds that the information contained in the
education records is inaccurate, misleading, or in violation of the
privacy rights of the student. L

" (b)(1) If, as a result of the hearing, the educational
agency or institution decides that the information is inaccurate,
misleading, or otherwise in violation of the privacy rights of the
student, it shall— :

(i) Amend the record accordingly; and

(i) Inform the parent or eligible student of the
amendment in writing.

(2) If, as a result of the hearing, the educational
agency or institution decides that the information in the education
record is not inaccurate, misleading, or otherwise in violation of
the privacy rights of the student, it shall inform the parent or
eligible student of the right to place a statement in the record
commenting on the contested information in the record or stating
why he or she disagrees with the decision of the agency or
institution, or both.

(c) If an educational agency or institution places a
statement in the education records of a student under paragraph
(b)(2) of this section, the agency or institution shall--

(1) Maintain the statement with the contested part of
the record for as long as the record is maintained; and

(2) Disclose the statement whenever it discloses the
portion of the record to which the statement relates.

(Authority: 20 U.S.C. 1232g(a)(2))
revised

Note: (a), (b)(1) introductory text, and (b)(2)
November 21, 1996, effective December 23, 1996.

Sec. 99.22 What minimum requirements exist for the conduct
of a hearing?

The hearing required by Sec. 99.21 must meet, at a
minimum, the following requirements:

(a) The educational agency or institution shall hold the
hearing within a reasonable time after it has received the request
for the hearing from the parent or eligible student.

(b) The educational agency or institution shall give the
parent or eligible student notice of the date, time, and place,
reasonably in advance of the hearing.

(c) The hearing may be conducted by any individual,
including an official of the educational agency or institution, who
does not have a direct interest in the outcome of the hearing.

(d) The educational agency or institution shall give the
parent or eligible student a full and fair opportunity to present
evidence relevant to the issues raised under Sec. 99.21. The
parent or eligible student may, at their own expense, be assisted
or represented by one or more individuals of his or her own
choice, including an attorney.

(e) The educational agency or institution shall make its
decision in writing within a reasonable period of time after the
hearing.

{

(f) The decision must be based solely on the evidence
presented at the hearing, and must include a summary of the
evidence and the reasons for the decision.

(Authority: 20 U.S.C. 1232g(a)(2))

Subpart D--May an Educational Agency or
Institution Disclose Personally Identifiable
Information From Education Records?

Sec. 99.30 Under what conditlons is prior consent required
to disclose information?

(a) The parent or eligible student shall provide a signed
and dated written consent before an educational agency or
institution discloses personally identifiable information from the
student's education records, except as provided in Sec. 99.31.

(b) The written consent must-—-

(1) Specify the records that may be disclosed;

(2) State the purpose of the disclosure; and

(3) Identify the party or class of parties to whom the
disclosure may be made.

(c) When a disclosure is made under paragraph (a) of
this section—-

(1) If a parent or eligible student so requests, the
educational agency or institution shall provide him or her with a
copy of the records disclosed; and

(2) If the parent of a student who is not an eligible
student so requests, the agency or institution shall provide the
student with a copy of the records disclosed.

(Authority: 20 U.S.C. 1232g (b)(1) and (b)(2)(A))

Note: Heading and (a) amended January 7, 1993, effective
February 25, 1993.

Ut
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Sec. 99.31 Under what conditions Is prior consent not
required to disclose information?

(a) An educational agency or institution may disclose
personally identifiable information from an education record of a
student without the consent required by Sec. 99.30 if the
disclosure meets one or more of the following conditions:

(1) The disclosure is to other school officials, including
teachers, within the agency or institution whom the agency or
institution has determined to have legitimate educational
interests.

(2) The disclosure is, subject to the requirements of
Sec. 99.34, to officials of another school, school system, or
institution of postsecondary education where the student seeks
or intends to enroll.

(3) The disclosure is, subject to the requirements of
Sec. 99.35, to authorized representatives of-- :

(i) The Comptroller General of the United States;

(i) The Secretary; or

(iii) State and local educational authorities.

(4)(i) The disclosure is in connection with financial aid
for which the student has applied or which the student has
reéceived, if the information is necessary for such purposes as to—

(A) Determine eligibility for the aid;

(B) Determine the amount of the aid:

(C) Determine the conditions for the aid; or

(D) Enforce the terms and conditions of the aid.

(ii) As used in paragraph (a)(4)(i) of this section,
"financial aid” means a payment of funds provided to an
individual (or a payment in kind of tangible or intangible property

to the individual) that is conditioned on the individual's
attendance at an educational agency or institution.

_ (Authority: 20 U.S.C. 1232g(b)(1)(D))

(5)(i) The disclosure is to State and local officials or
authorities to whom this information is specifically--

(A) Allowed to be reported or disclosed pursuant to
State statute adopted before November 19, 1974, if the allowed
reporting or disclosure concerns the juvenile justice system and
the system's ability to effectively serve the student whose records

.are released; or

(B) Allowed to be reported or disclosed pursuant to
State statute adopted after November 19, 1974, subject to the

requirements of Sec. 99.38.

(i) Paragraph (a)(5)(i) of this section does not prevent
a State from further limiting the number or type of State or local
officials to whom disclosures may be made underthat paragraph.

(6)()) The disclosure is to organizations conducting
studies for, or on behalf of, educational agencies or institutions
to—-

(A) Develop, validate, or administer predictive tests;
(B) Administer student aid programs; or
(C) Improve instruction.

(i) The agency or institution may disclose information
under paragraph (a)(6)(i) of this section only if--

(A) The study is conducted in a manner that does not
permit personal identification of parents and students by
individuals other than representatives of the organization; and

(B) The information is destroyed when no longer
needed for the purposes for which the study was conducted.

(iii) If this Office determines that a third party outside
the educational agency or. institution to whom information is
disclosed under this paragraph (a)(6) violates paragraph
(a)(6)(ii)(B) of this section, the educational agency or institution
may not allow that third party access to personally identifiable
information from education records for at least five years.

(iv) For the purposes of paragraph (a)(6) of this
section, the term "organization” includes, but is not limited to,
Federal, State, and local agencies, and independent
organizations.

(7) The disclosure is to accrediting organizations to
carry out their accrediting functions.

(8) The disclosure is to parents of a dependent
student, as defined in section 152 of the Internal Revenue Code
of 1954,

(9)(i) The disclosure is to comply with a judicial order
or lawfully issued subpoena.

(i) The educational agency or institution may disclose
information under paragraph (a)(9)(i) of this section only if the
agency or institution makes a reasonable effort to notify the
parent or eligible student of the order or subpoena in advance of
compliance, so that the parent or eligible student may seek
protective action, unless the disclosure is in compliance with—

(A) A Federal grand jury subpoena and the court has
ordered that the existence or the contents of the subpoena or the
information furnished in response to the subpoena not be

2-8
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disclosed; or

. . (B) Any other subpoena issued for a law enforcement
purpose and the.court or other issuing agency has ordered that
the emstenoe or the contents of the subpoena or the information
furnished in response to the subpoena not be disclosed.

. (i) If the educational agency or institution initiates legal
action against a parent or student and has complied with
paragraph (a)(9)(ii) of this section, it may disclose the student's
education records that are relevant to the action to the court
without a court order or subpoena.

(10) The discloéu-re is in connection with a health or
safety emergency, under the conditions described in Sec. 99.36.

(11) The disclosure is information the educational
agency or institution has designated as "directory information”,
under the conditions described in Sec. 89.37.

(12) The disclosure is to the parent of a student who
is not an eligible student or to the student.

(13) The disclosure is to an alleged victim of any crime
of violence, as that term is defined in section 16 of title 18,
United States Code, of the results of any disciplinary proceeding
conducted by an institution of postsecondary education against
the alleged perpetrator of that crime with respect to that crime.

~ (b) This section does not forbid an educational agency
or institution to disclose, nor does it require an educational
agency or |nst|tut|on to disclose, personally identifiable
information from the education records of a student to any parties
under paragraphs (a)(1) through (11) and (13) of this section.

(Authority: 20 U.S.C. 1232g(a)(5)(A), (b)(1), (b)(2), (b)(4)(B), and
. '

Note: (b) and authority citation amended and (a)(13) added
January 7, 1993, effective February 25, 1993. (a)(6)(iii)
redesignated as (a)(6)(iv) and new (a)(6)(iii) added; (a)(5)(i);
(a)(9); and authority citation revised November 21, 1996,
effective. December 23, 1996.

Sec. 99.32 What recordkeeping
conceming requests and disclosures?

requirements exist

(a)(1) An educational agency or institution shall
maintain a record of each request for access to and each
disclosure _of personally identifiable information from the
education records of each student.

(2) The agency or institution shall maintaih the record
with the education records of the student as long as the records
are maintained.

(3) For each request or disclosure the record must

() The parties who have requested or received
personally identifiable information from the education records;
and .

(i) The legitimate interests the parties_ had .In
requesting or obtaining the information.

(b) If an educational agency or institution discloses
personally identifiable information from an education record with
the understanding authorized under Sec. 99.33(b), the record of
the disclosure required under this section must include—

(1) The names of the additional parties to which the
receiving party may disclose the information on behalf of the
educational agency or institution; and

(2) The legitimate interests under Sec. 99.31 Whiéh
each of the additional parties has in requesting or obtaining the
information.

(c) The following parties may inspect the recor;:l
relating to each student:

(1) The parent or eligible student.

(2) The school official or his or her assistants who are
responsible for the custody of the records.

(3) Those parties authorized in Sec. 99, .31(a) (1) and
(3) for the purposes of auditing the recordkeepmg prooedures of
the educational agency or institution.

(d) Paragraph (a) of this section does not apply if the
request was from, or the disclosure was to—

(1) The parent or eligible student;
(2) A school official under Sec. 99.31(a)(1);

(3) A party with written consent from the parent or
eligible student;

(4) A party seeking directory information; or

(5) A party seeking or receiving the records as directed
by a Federal grand jury or other law enforcement subpoena and
the issuing court or other issuing agency has ordered that the
existence or the contents of the subpoena or the information
furnished in response to the subpoena not be disclosed.

(Approved by the Office of Management and Budget under
control number 1880-0508)

v

(Authority: 20 U.S.C. 1232g(b)(1) and (b)(4)(A))

Note: (d)(5) added and the authority citation
November 21, 1996, effective December 23, 1996.

revised
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Sec. 99.33 What limitations apply to the redisclosure of

information?

(a)(1) An educational agency orinstitution may disclose
personally identifiable information from an education record only
on the condition that the party to whom the information is
disclosed will not disclose the information to any other party
without the prior consent of the parent or eligible student.

(2) The officers, employees, and agents of a party that
receives information under paragraph (a)(1) of this section may
use the information, but only for.the purposes for which the
disclosure was made.

(b) Paragraph (a) of this section does not prevent an
educational agency or institution from disclosing personally
identifiable information with the understanding that the party
receiving the information may make further disclosures of the
information on behalf of the educational agency or institution if-

(1) The disclosures meet the requirements of Sec.
99.31; and

(2) The educational agency or institution has complied
with the requirements of Sec. 99.32(b).

(c) Paragraph (a) of this section does not apply to
disclosures made pursuant to court orders or lawfully issued
subpoenas under Sec. 99.31(a)(9), to disclosures of directory
information under Sec. 99.31(a)(11), or to disclosures to a parent
or student under Sec. 99.31(a)(12). ‘ '

(d) Except for disclosures under Sec. 99.31(a) (9), (11),
and (12), an educational agency or institution shall inform a party
to whom disclosure is made of the requirements of this section.

(e) Ifthis Office determines that a third party improperly
rediscloses personally identifiable information from education
records in violation of Sec. 99.33(a) of this section, the
educational agency or institution may not allow that third party
access to personally identifiable information from education
records for at least five years.

(Authority: 20 U.S.C. 1232g(b)(4)(B))

Note: (c) and (d) revised and (e) added November 21, 1996,
effective December 23, 1996.

Sec. 99.34 What conditions apply to disclosure of
information to other educational agencies or institutions?

(a) An educational agency or institution that discloses
an education record under Sec. 99.31(a)(2) shall--

(1) Make a reasonable attempt to notify the parent or
eligible student at the last known address of the parent or eligible
student, unless--

(i) The disclosure is initiated by the parent or eligible
student; or

(i) The annual notification of the agency or institution
under Sec. 99.6 includes a notice that the agency or institution
forwards education records to other agencies or institutions that
have requested the records and in which the student seeks or
intends to enroll;

(2) Give the parent or eligible student, upon request, a
copy of the record that was disclosed; and

(3) Give the parent or eligible student, upon request,
an opportunity for a hearing under Subpart C.

(b) An educational agency or institution may disclose
an education record of a student in attendance to another
educational agency or institution if-

(1) The student is enrolled in or receives services from
the other agency or institution; and

(2) The disclosure meets the requirements of
paragraph (a) of this section.

(Authority: 20 U.S.C. 1232g(b)(1)(B))

Note: (a)(1)(ii) revised November 21,
December 23, 1996.

1996, effective

Sec. 99.35 What conditions apply to disclosure of
information for Federal or State program purposes?

(a) The officials listed in Sec. 99.31(a)(3) may have
access to education records in connection with an audit or
evaluation of Federa! or State supported education programs, or
for the enforcement of or compliance with Federal legal
requirements which relate to those programs.

(b) Information that is collected under paragraph (a) of
this section must--

(1) Be protected in a manner that does not permit
personal identification of individuals by anyone except the
officials referred to in paragraph (a) of this section; and

(2) Be destroyed when no longer needed for the
purposes listed in paragraph (a) of this section.

(c) Paragraph (b) of this section does not apply if--

(1) The parent or eligible student has given written
consent for the disclosure under Sec. 99.30; or

(2) The collection of personally identifiable information
is specifically authorized by Federal law.

(Authority: 20 U.S.C. 1232g(b)(3))

2-10

61




Q

ERIC

Aruitoxt provided by Eic:

" " PART 99-FAMILY EDUCATIONAL RIGHTS AND PRIVACY

Sec. 99.36 What conditions apply to disciosure of
Information in health and safety emergencies?

(a) An educational agency or institution may disclose
personally identifiable information from an education record to
appropriate parties in connection with an emergency ifknowledge
of the information is necessary to protect the health or safety of
the student or other individuals.

(b) thhing in this Act or this part shall prevent an
educational agency or institution from--

(1) Including in the education records of a student
appropriate information concerning disciplinary action taken
against the student for conduct that posed a significant risk to the
safety or well-being of that student, other students, or other
members of the school community;

(2) Disclosing appropriate information maintained under
paragraph (b)(1) of this section to teachers and school officials
within the agency or institution who the agency or institution has
determined have legitimate educational interests in the behavior
of the student; or

(3) Disclosing appropriate information maintained under
paragraph (b)(1) of this section to teachers and school officials
in other schools who have been determined to have legitimate
educational interests in the behavior of the student.

(¢) Paragraphs (a) and (b) of this section will be strictly
construed.

(Authority: 20 U.S.C. 1232g (b)(1)(l) and (h))

Note: (b) and the authority citation revised and (c) added
November 21, 1996, effective December 23, 1996.

Sec. 99.37 What conditlons apply tb disclosing directory
information?

(a) An educational agency or institution may disclose
directory information if it has given public notice to parents of
students in attendance and eligible students in attendance at the
agency or institution of—

(1) The types of personally identifiable information that
the agency or institution has designated as directory information;

(2) A parent's or eligible student's right to refuse to let
the agency or institution designate any or all of those types of
information about the student as directory information; and

(3) The period of time within which a parent or eligible
student has to notify the agency or institution in writing that he or
she does not want any or all of those types of information about
the student designated as directory information.

(b) An educational agency or institution may disclose

21

directory information about former students without meeting the
conditions in paragraph (a) of this section.

(Authority: 20 U.S.C. 1232g(a)(5) (A) and (B)

Sec. 99.38 What conditions apply to disclosure of
information as permitted by State statute adopted after
November 19, 1974 concerning the juvenile justice system?

(a) If reporting or disclosure allowed by State statute
concerns the juvenile justice system and the system's ability to
effectively serve, prior to adjudication, the student whose records
are released, an educational agency or institution may disclose
education records under Sec. 99.31(a)(5)(i)(B).

(b) The officials and authorities to whom the records
are disclosed shall certify in writing to the educational agency or
institution that the information will not be disclosed to any other
party, except as provided under State law, without the prior
written consent of the parent of the student.

(Authority: 20 U.S.C. 1232g(b)(1)(J))

Note: Section added November21, 1996, effective
December 23, 1996.

Subpart E--What are the Enforcement

Procedures?

Sec. 99.60 What functions has the Secretary delegated to the
Office and to the Office of Administrative Law Judges?

(a) For the purposes of this subpart, "Office” means the
Family Policy Compliance Office, U.S. Department of Education.

(b) The Secretary designates the Office to—

(1) Investigate, process, and review complaints and
violations under the Act and this part; and

(2) Provide technical assistance to ensure compliance
with the Act and this part.

(¢) The Secretary designates the Office of
Administrative Law Judges to act as the Review Board required
under the Act to enforce the Act with respect to all applicable
programs. The term "applicable program” is defined in section
400 of the General Education Provisions Act. '
(Authority: 20 U.S.C. 1232g (f) and (), 1234)

Note: Heading and paragraphs (a) and (c) amended
January 7, 1993, effective February 25, 1993.

BEST COPY AVAILABLE
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Sec. 99.61 What responsibility does an educational agency
or Institution have concerning conflict with State or local
laws?

- If an educational agency or institution determines that
it cannot comply with the Act or this part due to a conflict with
State or local law, it shall notify the Office within 45 days, giving
the text and citation of the conflicting law.

(Authority; 20 U.S.C: 1232g(f))

Sec. 99.62 What information must an educational agency or
institution submit to the Office? -

The Office may require an educational agency or
institution to submit reports containing information necessary to
resolve complaints under the Act and the regulations in this part.

‘ (Authority: 20Us.C 12329 (f) and (g))

Sec. 99.63 Where are complaints filed?

A parent or eligible student may file a written complaint
with the Office regarding an alleged violation under the Act and
this part. The Office's address is: Family Policy Compliance
Office,  U.S.Department of Education, Washington, D.C.
20202-4605. ’

(Authority: 20 U.S.C. 1232g(g))

Note: Amended January 7, 1993, effective February 25, 1993.
Amended November 21, 1996, effective December 23, 1996.

Sec. 99.64 What is the complaint procedure?

(a) A complaint filed under Sec. 99.63 must contain
specific allegations of fact giving reasonable cause to believe that
a violation of the'Act or this part has occurred.

(b) The 'Office investigates each timely complaint to
determine whether the educational agency or institution has
failed to comply with the provisions of the Act or this part.

(c) A timely complaint is defined as an allegation of a
violation of the Act that is submitted to the Office within 180 days
of the date of the alleged violation or of the date that the

complainant knew or reasonably should have known of the -

alleged violation.

(d) The Office extends the time limit in this section if
the complainant shows that he or she was prevented by
circumstances beyond the complainant's control from submitting
the matter within the time limit, or for other reasons considered
sufficient by the Office.’

(Authority: 20 U.S.C. 1232g(f))

Note: (c) and (d) added January 7, 1993, effective

212

February 25, 1993.

Sec. 99.65 What Is the content of the notice of complalnt
Issued by the Office?

(a) The Office notifies the complainant and the
educational agency or institution in writing if it initiates an
investigation of a complaint under Sec. 99.64(b). The notlce to
the educational agency or institution--

(1) Includes the substance of the alleged violation; and

(2) Asks the agency or institution to submit a written
response to the complaint.

(b) The Office notifies the compiainant if it does not
initiate an investigation of a complaint because the complaint fails
to meet the requirements of Sec. 99.64. .

(Authority: 20 U.S.C. 1232g(g))
Note: Amended January 7, 1993, effective February 25, 1993. .

Sec. 99.66 What are the responsibilities of the Office in the
enforcement process?

(a) The Office reviews the complaint and response and
may permit the parties to submit further written or oral arguments
or information.

(b) Following its investigation, the Office providesto the
complainant and the educational agency or institution written
notice of its findings and the basis for its findings.

(c) If the Office finds that the educational agenéy or
institution has not complied with the Act or this part, the notice
under paragraph (b) of this section—-

(1) Includes a statement of the specific steps thét the
agency or institution must take to -comply; and

(2) Provides a reasonable period of time, given .all of
the circumstances of the case, during which the educational
agency or institution may comply voluntarily.

(Authority: 20 U.S.C. 1232g(f))
Sec. 99.67 How does the Secretary enforce decisions?

(a) If the educational agency or institution does not
comply during the period of time set under Sec. 99.66(c), the
Secretary may, in accordance with part E of the General

Educatlon Provisions Act--

(1) Withhold further payments under any appllcable
program;

(2) Issue a compliant to compel compliance through a
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cease-and-desist order; or

(3) Terminate eligibility to receive funding under any
applicable program.

(b) If, after an investigation under Sec. 99.66, the
Secretary finds that an educational agency or institution has
complied voluntarily with the Act or this parnt, the Secretary
provides the complainant and the agency or institution written
notice of the decision and the basis for the decision.

(Note: 34 CFR Part 78 contains the regulations of the Education
Appeal Board.) .

(Authority: 20 U.S.C. 12329(f); 20 U.S.C. 1234)

Note: (a) and authority citation amended January 7, 1993,
effective February 25, 1993.

Appendix

Note: Appendix from final rule of November 21, 1996, effective
December 23, 1996.

(Note: This appendix will not be codified in the Code of Federal
Regulations.)

Model Notification of Rights Under FERPA for Elementary
and Secondary Institutions

The Family Educational Rights and Privacy Act
(FERPA) affords parents and students over 18 years of age
("eligible students”) certain rights with respect to the student's
education records. They are:

(1) The right to inspect and review the student's
education records within 45 days of the day the District receives
a request for access.

Parents or éligible students should submit to the school
principal [or appropriate school official] a written request that
identifies the record(s) they wish to inspect. The principal will
make arrangements for access and notify the parent or eligible
student of the time and place where the records may be
inspected.

(2) The right to request the amendment of the student's
education records that the parent or eligible student believes are
inaccurate or misleading.

Parents or eligible students may ask Alpha School
District to amend a record that they believe is inaccurate or
misleading. They should write the school principal, clearly identify
the part of the record they want changed, and specify why it is
inaccurate or misleading. '

If the District decides not to amend the record as
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- requested by the parent or eligible student, the District will notify

the parent or eligible student of the decision and advise them of
their right to a hearing regarding the request for amendment.
Additiona! information regarding the hearing procedures will be
provided to the parent or eligible student when notified of the
right to a hearing.

(3) The right to consent to disclosures of personally
identifiable information contained in the student's education
records, except to the extent that FERPA authorizes disclosure
without consent.

One exception which permits disclosure without
consent is disclosure to school officials with legitimate
educational interests. A school official is a person employed by
the District as an administrator, supervisor, instructor, or support
staff member (including health or medical staff and law
enforcement unit_personnel); a person serving on the School
Board, a person or company with whom the District has
contracted to perform a special task (such as an attorney,
auditor, medical consultant, or therapist); or a parent or student
serving on an official committee, such as a disciplinary or
grievance committee, or assisting another school official in
performing his or her tasks.

A school official has a legitimate educational interest
if the official needs to review an education record in order to fulfill
his or her professional responsibility.

[Optional] Upon request, the District discloses
education records without consent to officials of another school
district in which a student seeks or intends to enroll. [Note:
FERPA requires a school district to make a reasonable attempt
to notify the student of the records request unless it states in its
annual notification that it intends to forward records on request.]

(4) The right to file a complaint with the U.S.
Department of Education concerning alleged failures by the
District to comply with the requirements of FERPA. The name
and address of the Office that administers FERPA is:

Family Policy Compliance Office, U.S. Department of
Education, 400 Maryland Avenue, SW, Washington, DC
20202-4605

[Note: In addition, a school may want to include its
directory information public notice, as required by Sec. 99.37 of
the regulations, with its annual notification of rights under
FERPA.]

Model Notification of Rights Under FERPA for Postsecondary
Institutions

The Family Educational Rights and Privacy Act
(FERPA) affords students certain rights with respect to their
education records. They are:

(1) The right to inspect and review the student's

213
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education records within 45 days of the day the University
receives a request for access.

Students should submit to the registrar, dean, head of
the academic department, or other appropriate official, written
requests that identify the record(s) they wish to inspect. The
University official will make arrangements for access and notify
the student of the time and place where the records may be
inspected. If the records are not maintained by the University
official to whom the request was submitted, that official shall
advise the student of the correct official to whom the request
should be addressed.

(2) The right to request the amendment of the student's
education records that the student believes are inaccurate or
misleading.

Students may ask the University to amend a record
that they believe is inaccurate or misleading. They should write
the University official responsible for the record, clearly identify
the part of the record they want changed, and specify why it is
inaccurate or misleading.

If the University decides not to amend the record as
requested by the student, the University will notify the student of
the decision and advise the student of his or her right to a
hearing regarding the request for amendment. Additional
information regarding the hearing procedures will be provided to
the student when notified of the right to a hearing.

(3) The right to consent to disclosures of personally
identifiable information contained in the student's education
records, except to the extent that FERPA authorizes disclosure
without consent.

One exception which permits disclosure without
consent is disclosure to school officials with legitimate
educational interests. A school official is a person employed by
the University in an administrative, supervisory, academic or
research, or support staff position (including law enforcement unit
personnel and health staff); a person or company with whom the
University has contracted (such as an attorney, auditor, or
collection agent); a person serving on the Board of Trustees; or
a student serving on an official committee, such as a disciplinary
or grievance committee, or assisting another school official in
performing his or her tasks.

A school official has a legitimate educational interest
if the official needs to review an education record in order to fulfill
his or her professional responsibility.

[Optional] Upon request, the University discloses
education records without consent to officials of another school,
upon request, in which a student seeks or intends to enroll.
[Note: FERPA requires an institution to make a reasonable
attempt to notify the student of the records request unless the
institution states in its annual notification that it intends to forward
records on request.]

* - 'PART 99-FAMILY EDUCATIONAL RIGHTS AND PRIVACY

(4) The right to file a complaint with the U.S.
Department of Education concerning alleged failures by State
University to comply with the requirements of FERPA. The name
and address of the Office that administers FERPA is:

Family Policy Compliance Office, U.S. Department of
Education, 400 Maryland Avenue, SW., Washington, DC,
20202-4605

[Note: In addition, an institution may want to include its directory
information public notice, as required by Sec. 99.37 of the
regulations, with its annual notification of rights under FERPA.]
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PART 600--INSTITUTIONAL ELIGIBILITY UNDER
THE HIGHER EDUCATION ACT OF 1985, AS
AMENDED

Subpart A--General

Sec.

600.1 Scope.

600.2 Definitions.

600.3 {Reserved].

600.4 Institution of higher education.

600.5 Proprietary institution of higher education.
600.6 Postsecondary vocational institution.
600.7 Conditions of institutional ineligibility.
600.8 Treatment of a branch campus.

600.9 Written agreement between an eligible institution and
another institution or organization.

600.10 Date, extent, duration, and consequence of eligibility.

600.11 Special rules regarding institutional accreditation or
preaccreditation.

Subpart B--Procedures for Establishing

Eligibility
600.20 Application procedures.

600.21 Eligibility notification.

Subpart C--Maintaining Eligibility

600.30 Institutional notification requirehents.

600.31 Change in ownership resulting in a change of control.
600.32 Eligibility of additional locations.

Subpart D--Loss of Eligibility

600.40 Loss of eligibility.

600.41 Termination and emergency action proceedings.
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Subpart E--Eligibility of Foreign Institutions To
Apply To Participate in the Federal Family
Education Loan (FFEL) Programs

600.51 Purpose and scope.
600.52 Definitions.
600.53 Requesting an eligibility determination.

600.54 Criteria for determining whether a foreign institution is
eligible to apply to participate in.the FFEL programs.

600.55 Additional criteria for determining whether a foreign
graduate medical school is eligible to apply to participate in the
FFEL programs.

600.56 Duration of eligibility determination.

Authority: 20 U.S.C. 1088, 1091, 1094, 1099b, 1099c, and 1141,
unless otherwise noted.

Subpart A--General

Sec. 600.1 Scope.

This part establishes the rules and procedures that the
Secretary uses to determine whether an educational institution
qualifies in whole or in part as an eligible institution of higher
education under the Higher Education Act of 1965, as amended
(HEA). An eligible institution of higher education may apply to
participate in programs authorized by the HEA (HEA programs).

(Authority: 20 U.S.C. 1088, 1094, 1099b, 1099c¢, and 1141)

Sec. 600.2 Definitions.

The following definitions apply to terms used in this
part:

Accredited: The status of public recognition that a
nationally recognized accrediting agency grants to an institution
or educational program that meets the agency's established
requirements.

Award year: The period of time from July 1 of one year
through June 30 of the following year.

Branch Campus: A location of an institution that is
geographically apart and independent of the main campus of the
institution. The Secretary considers a location of an institution to
be independent of the main campus if the location--
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(1) Is permanent in nature,

(2) Offers courses in educational programs leading to
a degree, certificate, or other recognized educational credential;

(3) Has its own faculty and administrative or
supervisory organization; and

(4) Has its own budgetary and hiring authority.
Clock hour: A period of time consisting of--

. (1) A 50- to 60-minute class, lecture, or recitation in a
60-minute period,

(2) A 50- to 60-minute faculty-supervised laboratory,
shop training, or internship in a 60-minute period; or

(3) Sixty minutes of preparation in a correspondence
course. )

Correspondence course: (1) A "home-study" course -

provided by an institution under which the institution provides
instructional materials, including examinations on the materials,
to students who are not physically attending classes at the
institution. When students complete a portion of the instructional
materials, the students take the examinations that relate to that
portion of the materials, and return the examinations to the
institution for grading.

(2) A home-study course that provides instruction in
whole orin partthrough the use of video cassettes or video discs
in an award year is a correspondence course unless the
institution also delivers the instruction on the cassette or disc to
students physically attending classes at the institution during the
same award year.

(3) A course at an institution that may otherwise satisfy
"telecommunications course" is a
correspondence course if the sum of telecommunications and
other correspondence courses offered by that institution equals
or exceeds 50 percent of the total courses offered at that
institution.

(4) If a course is part correspondence and part
residential training, the Secretary considers the course to be a
correspondence course.

Educational program: A legally authorized
postsecondary program of organized instruction or study that
leads to an academic, professional, or vocational degree, or
certificate, or other recognized educational credential. However,
the Secretary does not consider that an institution provides an
educational program if the institution does not provide instruction
itself (including a course of independent study), but merely gives
credit for one or more of the following: instruction provided by
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other institutions or schools; examinations provided by agencies
or organizations; or other accomplishments such as "life
experience."

Eligible institution: An institution that--
(1) Qualifies as--

(i) An institution of higher education, as defined in Sec.
600.4;

(i) A proprietary mstltutlon of higher education, as
defined in Sec. 600.5; or

(iii) A postsecondary vocational institution, as defined
in Sec. 600.6; and

(2) Meets all the other applicable provisions of this
part.

Federal Family Education Loan (FFEL) programs. The
loan programs (formerly called the Guaranteed Student Loan
(GSL) programs) authorized by title IV-B of the HEA, including
the Federal Stafford Loan, Federal PLUS, Federal Supplemental
Loans for Students (Federal SLS), and Federal Consolidation
Loan programs, in which lenders use their own funds to make
loans to enable students or their parents to pay the costs of the
students' attendance at eligible institutions. The Federal Stafford
Loan, Federal PLUS, Federal SLS, and Federal Consolidation
Loan programs are defined in 34 CFR part 668.

Incarcerated student: A student who is serving a
criminal sentence in a Federal, State, or local penitentiary,
prison, jail, reformatory, work farm, or other similar correctional
institution. A student is not considered incarcerated if that student
is in a half-way house or home detention or is sentenced to
serve only weekends.

Legally authorized: The legal status granted to an
institution through a charter, license, or other written document

issued by the appropriate agency or official of the State in which -

the institution is physically located.

Nationally recognized accrediting agency: An agency
or association that the Secretary recognizes as a reliable
authority to determine the quality of education or training offered
by an institution or a program offered by an institution. The
Secretary recognizes these agencies and associations under the
provisions of 34 CFR part 602 and publishes a list of the
recognized agencies in the Federal Register.

Nonprofit institution: An institution that--
(1) Is owned and operated by one or more nonprofit

corporations or associations, no part of the net earnings of which
benefits any private shareholder or individual;
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(2) Is legally authorized to operate as a nonprofit

- organization by each State in which it is physically located; and

(3) Is determined by the U.S. Internal Revenue Service
to be an organization to which contributions are tax-deductible in
accordance with section 501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)). -

One-academic-year training program: An educational
program that is at least one academic year as defined under 34
CFR 668.2.

Preaccredited: A status that a nationally recognized
accrediting agency, recognized by the Secretary to grant that
status, has accorded an unaccredited public or private nonprofit
institution that is progressing toward accreditation within a
reasonable period of time.

Recognized equivalent of a high school diploma: The

following are the ‘equivalent of a high school diploma--

(1) A Gereral Education Development Certificate

-(GED),

(2) A State certificate received by a student after the
student has passed a State-authorized examination that the State
recognizes as the equivalent of a high school diploma;

(3) An academic transcript of a student who has
successfully completed at least a two-year program that is
acceptable for full credit toward a bachelor's degree; or

(4) For a person who is seeking enrollment in an

- educational program that leads to at least an associate degree
" orits equivalent and who has not completed high school but who

excelled academically in high school, documentation that the
student excelled academically in high school and has met the
formalized, written policies of the institution for admitting such
students.

Recognizéd occupation: An occupation that is--

(1) Listed in an "occupational division" of the latest
edition of the Dictionary of Occupational Titles, published by the
U.S. Department of Labor; or

(2) Determined by the Secretary in consultation with

‘the Secretary of Labor to be a recognized occupation.

Regular student. A person who is enrolled or accepted
for enrollment at an institution for the purpose of obtaining a
degree, certificate, or other recognized educational credential
offered by that institution.

Secretary: The Secretary of the Department of
Education or an official or employee of the Department of

Education actihg for the Secretary under a delegation of
authority.

State: A State of the Union, American Samoa, the
Commonwealth of Puerto Rico, the District of Columbia, Guam,
the Trust Territory of the Pacific Islands, the Virgin Islands, and
the Commonwealth of the Northern Mariana Islands.

Telecommunications course. A course offered in an
award year principally through the use of television, audio, or
computer transmission, including open broadcast, closed circuit,
cable, microwave, or satellite, audio conferencing, computer
conferencing, or video cassettes or discs. The term does not
include a course that is delivered using video cassettes or disc
recordings unless that course is delivered to students physically
attending classes'at an institution providing the course during the
same award year. If the course does not qualify as a
telecommunications course it is considered to be a
correspondence course, as provided for in paragraph (c) of the
definition of correspondence course in this section.

Title 1V, HEA program: Any of the student financial
assistance programs listed in 34 CFR 668.1(c).

(Authority: 20 U.S.C. 1071 et seq., 1078-2, 1088, 1099b, 1099c,
and 1141 and 26 U.S.C. 501(c).)

Sec. 600.3 [Reserved]

Sec. 600.4 Institution of higher education.

(a) An institution of higher education is a public or
private nonprofit educational institution that--

(1) Is in a State, or for purposes of the Federal Pell
Grant, Federal Supplemental Educational Opportunity Grant,
Federal Work-Study, and Federal TRIO programs may also be
located in the Federated States of Micronesia or the Marshall
Islands;

(2) Admits as regular students only persons who--
(i) Have a high school diploma;

(i) Have the recognized equivalent of a high school
diploma; or

(iii) Are beyond the age of compulsory school
attendance in the State in which the institution is physically
located;

(3) Is legally authorized to provide an educational .
program beyond secondary education in the State in which the
institution is physically located;
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(4) Provides an educational program--

(i) For which it awards an associate, baccalaureate,

" graduate, or professional degree;

(ii) That is at least a two-academic-year program
acceptable for full credit toward a baccalaureate degree; or

) (i) That is at least a one-academic-year training
program that leads to a certificate, degree, or other recognized
educational credential and prepares students for gainful
employment in a recognized occupation; and

(5) Is--

(i) Accredited or preaccredited; or

(i) Approved by a State agency listed in the Federal
Register in accordance with 34 CFR part 603, if the institution is
a public postsecondary vocational educational institution that

seeks to participate only in Federal student assistance programs.

(b) An institution is physiéally located in a State if it has

~ a campus or other instructional site in that State.

(c) The Secretary does not recognize the accreditation
or preaccreditation of an institution unless the institution agrees
to submit any dispute involving the final denial, withdrawal, or
termination of accreditation to binding arbitration before initiating
any other legal action.

(Authority: 20 U.S.C. 1094, 1089b, and 1141(a))

600.5 Proprietary institution of higher education.

(a) A proprietary institution of higher education is an
educational institution that--

(1) Is not a public or private nonprofit educational
institution;

(2) Is in a State;
(3) Admits as regular students only persons who--
(i) Have a high school diploma;

(i) Have the recognized equivalent of a high school
diploma; or

(ii) Are beyond the age of compulsory school
attendance in the State in which the institution is physically
located;

(4) Is legally authorized to provide an educational

program beyond secondary education in the State in which the
institution is physically located;

(5) Provides an eligible program of training, as defined
in 34 CFR 668.8, to prepare students for gainful employment in
a recognized occupation; '

(6) Is accredited;
(7) Has been in existence for at least two years; and

(8) Has no more than 85 percent of its revenues
derived from title IV, HEA program funds, as determined under
paragraph (d) of this section.

(b)(1) The Secretary considers an institution to have
been in existence for two years only if-

(i) The institution has been legally authorized to
provide, and has provided, a continuous educational program to
prepare students for gainful employment in a recognized
occupation during the 24 months preceding the date of its
eligibility application; and .

(i) The educational program that the institution
provides on the date of its eligibility application is substantially
the same in length and subject matter as the program that the
institution provided during the 24 months preceding the date of
its eligibility application.

(2)(i) The Secretary considers an institution to have
provided a continuous educational program during the 24 months
preceding the date of its eligibility application even if the
institution did not provide that program during normal vacation
periods, or periods when the institution temporarily closed due to
a natural disaster that directly affected the institution or the
institution’s students.

(i) The Secretary considers an institution to have
satisfied the provisions of paragraph (b)(1)(ii) of this section if the
institution substantially changed the subject matter of the
educational program it provided during that 24-month period
because of new technology or the requirements of other Fed'eral
agencies.

(3) In determining whether an applicant institution
satisfies the requirement contained in paragraph (b)(1) of this
section, the Secretary--

(i) Counts any period during which the applicant
institution qualified as a branch campus; and

(i) Except as provided in paragraph (b)(3)(i) of this
section, does not count any period during which the applicant
institution was a part of another eligible proprietary institution of

34

63




Q

ERIC

Aruitoxt provided by Eic:

higher education,
vocational school.

postsecondary vocational institution, or

(c) An institution is physically located in a State if it has
a campus or other instructional site in that State.

(d)(1) Aninstitution satisfies the requirement contained
in paragraph (a)(8) of this section by examining its revenues
under the following formula:

Title IV, HEA program funds the institution used
to satisfy tuition, fees, and other institutional
ts

The sum of revenues generated by the institution
from: Tuition, fees, and other institutional charges
for students enrolled in eligible programs as defined
in 34 CFR 668.8; and activities conducted by the
institution, to the extent not included in tuition, fees,
and other institutional charges, that are necessary
for the education or training of its students who are

enrolled in those eligible programs.

(2) Under the fraction contained in paragraph (d)(1) of
this section--

(i) Except as provided in paragraph (h) of this section,
the title IV, HEA program funds included in the numerator and
the revenue included in the denominator are the amount of title
IV, HEA program funds and revenues received by the institution
during the institution's last complete fiscal year,

(i) The title IV, HEA program funds included in the
numerator do not include State Student Incentive Grant (SSIG)
or Federal Work-Study (FWS) program funds. (The SSIG and
FWS programs are defined in 34 CFR 668.2);

(i) The title IV, HEA program funds included the
numerator and revenue included the denominator do not include
any refunds paid to or on behalf of students under the
institution's refund policy;

(iv) The amount charged for books, supplies, and
equipment is not included in the numerator or the denominator
unless the amount is included in tuition, fees, or other institutional
charges;

(v) With regard to the numerator, any title IV, HEA
program funds disbursed or delivered to or on behalf of a student
shall be presumed to be used to pay the student's tuition, fees,
or other institutional charges, regardless of whether the institution
credits those funds to the student's account or pays those funds
directly to the student, except for tuition, fees, and other
institutional charges that were satisfied by--

(A) Grant funds provided by non-Federal public
agencies, or private sources independent of the institution; or

NSTITUTIONAL ELIGIBILITY UNDER THE HIGHER EDUCAT ‘; N”Acfo 1965 5 AS.
'AMENDED - - -

(B) Funds provided under a contractual arrangement
described in Sec. 600.7(d); and

(vi) With regard to the denominator, revenue generated’
by the institution from other activities conducted by the institution
that are necessary for its students' education or training |ncludes
only revenue for those activities that-- .

(A) Are conducted oh campus or at a facility under the
control of the institution;

(B) Are performed under the supervision of a member
of the institution's faculty; and

(C) Are required to be performed by all students in a
specific educational program at the institution.

(e) removed and reserved

(f) Except as provided in paragraph (h) of this section,
an institution shall notify the Secretary if it fails to satisfy the
requirement contained in paragraph (a)(8) of this section within
90 days following the end of the fiscal year used in paragraph
(d)(1) of this section.

(g) If an institution loses its eligibility because it failed
to satisfy the requirement contained in paragraph (a)(8) of this
section, to regain its eligibility it must demonstrate compliance
with all eligibility requirements for at least the fiscal year following
the fiscal year used in paragraph (d)(1) of this section.

(h) Special provisions for the 1994-95 award year. As
of July 1, 1994:

(1) If an institution’s latest complete fiscal year ended
during the period of October 1, 1993 through June 30, 1994, an
institution shall use that fiscal year in paragraph (d)(1) of this

section to determine whether the institution satisfies the -

requirement contained in paragraph (a)(8) of this section.

(2) If an institution's latest complete fiscal year ended
before October 1, 1993, the institution shall use as its latest fiscal
year in paragraph (d)(1) of this section the fiscal year that ends
between July 1, 1994 and September 30, 1994 to determine
whether the institution satisfies the requirement contained in
paragraph (a)(8) of this section.

(3) If an institution uses the fiscal year described in
paragraph (h)(1) of this section as its latest fiscal year under
paragraph (d)(1) of this section, the institution shall notify the
Secretary by September 30, 1994 if it fails to satisfy the
requirement contained in paragraph (a)(8) of this section.

(4) If an institution uses the fiscal year described in
paragraph (h)(2) of this section as its latest fiscal year under
paragraph (d)(1) of this section, the institution shall notify the
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Secretary if it fails to satisfy the requirement contained in
paragraph (a)(8) of this section within 90 days following the end
of that fiscal year.

(i) The Secretary does not recognize the accreditation
of an institution unless the institution agrees to submit any
dispute involving the final denial, withdrawal, or termination of
accreditation to binding arbitration before initiating any other legal
action.

(Authority: 20 U.S.C. 1088)

(Approved by the Office of Management and Budget under
control number 1840-0098)

Note: (e)(1), (e)(2), and (e)(3) amended June 22, 1994, effective
July 1, 1994. (e) revised June 12, 1996, effective July 12, 1996.
(e) removed ‘and reserved November 29, 1996, effective
July 1, 1997.

Sec. 600.6 Postsecondary vocational institution.

(a) A postsecondary vocational institution is a public or
private nonprofit educational institution that--

(1) Is in a State;
(2) Admits as regular students only persons who--
(i) Have a high school diploma;

(ii) Have the recognized equivalent of a high school
diploma; or

(iii) Are beyond the age of compulsory school
attendance in the State in which the institution is physically
located;

(3) Is legally authorized to provide an educational
program beyond secondary education in the State in which the
institution is physically located;

(4) Provides an eligible program of training, as defined
in 34 CFR 668.8, to prepare students for gainful employment in
a recognized occupation;

(5) Is—-

(i) Accredited or preaccredited; or

(if) Approved by a State agency listed in the Federal
Register in accordance with 34 CFR part 603, if the institution is

a public postsecondary vocational educational institution that
seeks to participate only in Federal assistance programs; and

(6) Has been in existence for at least two years.

(b)(1) The Secretary considers an institution to have
been in existence for two years only if--

(i) The institution has been legally authorized to
provide, and has provided, a continuous education or training
program to prepare students for gainful employment in a
recognized occupation during the 24 months preceding the date
of its eligibility application; and

(i) The education or training program it provides on the
date of its eligibility application is substantially the same in length
and subject matter as the program it provided during the 24
months preceding the date of its eligibility application.

(2)(i) The Secretary considers an institution to have
provided a continuous education or training program during the
24 months preceding the date of its eligibility application even if
the institution did not provide that program during normal
vacation periods, or periods when the institution temporarily
closed due to a natural disaster that affected the institution or the
institution's students.

(ii) The Secretary considers an institution to have
satisfied the provisions of paragraph (b)(1)(ii) of this section if the
institution substantially changed the subject matter of the
educational program it provided during that 24-month period
because of new technology or the requirements of other Federal
agencies. :

(3) In determining whether an applicant institution
satisfies the requirement contained in paragraph (b)(1) of this
section, the Secretary--

(i) Counts any period during which the applicant
institution qualified as an eligible institution of higher education;

(i) Counts any period during which the applicant
institution was part of another eligible institution of higher
education, provided that the applicant institution continues to be
part of an eligible institution of higher education;

(iif) Counts any period during which the applicant
institution qualified as a branch campus; and

(iv) Except as provided in paragraph (b)(3)(iii) of this
section, does not count any period during which the applicant
institution was a part of another eligible proprietary institution of
higher education or postsecondary vocational institution.

(c) An institution is physically located in a State or
other instructional site if it has a campus or instructional site in
that State.

(d) The Secretary does not recognize the accreditation
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or preaccreditation of an institution unless the institution agrees
to submit any dispute involving the final denial, withdrawal, or

termination of accreditation to binding arbitration before initiating

any other legal action.

(Authority: 20 U.S.C. 1088 and 1094(c)(3))

Sec. 600.7 Conditions of institutional ineligibility.

(a) General rule. For purposes of title IV of the HEA, an
educational institution that otherwise satisfies the requirements
contained in Secs. 600.4, 600.5, or 600.6 nevertheless does not
quallfy as an eligible institution under this part if--

(1) For its latest complete award year—

(i) More than 50 percent of the institution's courses
were correspondence courses as calculated under paragraph (b)
of this section;

(i) Fifty percent or more of the institution's regular
enrolled students were enrolled in correspondence courses;

(iii) Twenty-five percent or more of the institution's
regular enrolled students were incarcerated;

(iv) Fifty percent or more of its regular enrolled
students had neither a high school diploma nor the recognized
equivalent of a high school diploma, and the institution does not
provide a four-year or.two-year educational program for which it
awards a bachelor's degree or an associate degree, respectively;

(2) The institution, or an affiliate of the institution that
has the power, by contract or ownership interest, to direct or
cause the direction of the management of policies of the
institution--

(A) Files for relief in bankruptcy, or

(B) Has entered against it an order for relief in
bankruptcy; or

(3) The institution, its owner, or its chief executive
officer--

(i) Has pled guilty to, has pled nolo contendere to, or

is found guilty of, a crime involving the acquisition, use, or.

expenditure of title IV, HEA program funds; or

(ii) Has been judicially determined to have committed
fraud involving title IV, HEA program funds.

(b) Special provisions regarding correspondence
courses and students—(1) Treatment of telecommunications
courses. For purposes of paragraphs (a)(1) (i) and (ii) of this
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section, the Secretary considers a telecommunications course to
be a correspondence course if the sum of telecommunications
courses and other correspondence courses the institution
provided during that award year equaled or exceeded 50 percent
of the total number of courses it provided during that year.

(2) Calculating the number of courses. For purposes of
paragraphs (a)(1) (i) and (ii) of this section--

(i) A correspondence course may be a complete
educational program offered by correspondence, or one course
provided by correspondence in an on-campus (residential)
educational program;

(ii) A course must be considered as being offered once
during an award year regardiess of the number of times it is
offered during that year; and

(i) A course that is offered both on campus and by
correspondence must be considered two courses for the purpose
of determining the total number of courses the institution
provided during an award year.

(3) Exceptions. (i) The provisions contained in
paragraphs (a)(1) (i) and (ii) of this section do not apply to an
institution that qualifies as a "technical institute or vocational
school used exclusively or principally for' the provision of
vocational education to individuals who have completed or left
high school and who are available for study in preparation for
entering the labor market" under section 521(4)(C) of the Carl D.
Perkins Vocational and Applied Technology Education Act.

(ii) The Secretary waives the limitation contained in
paragraph (a)(1)(ii) of this section for an institution that offers a
2-year associate-degree or a 4-year bachelor's-degree program
if the students enrolled in the institution's correspondence
courses receive no more than 5 percent of the title IV, HEA
program funds received by students at that institution.

(c) Special provisions regarding incarcerated students—

" (1) Exception. The Secretary may waive the prohibition contained

in paragraph (a)(1)(iii) of this section, upon the application of an
institution, if the institution is a nonprofit institution that provides

four-year or two-year educational programs for which it awards
bachelor's or associate degrees, respectively.

(2) If the nonprofit institution that applies for a waiver
consists solely of four-year or two-year educational programs for
which it offers bachelor's or associate degrees, respectively, or
both types of programs, the Secretary waives the prohibition
contained in paragraph (a)(1)(iii) of this section for the entire
institution.

(3) If the nonprofit institution that applies for a waiver
does not consist solely of four-year or two-year educational
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programs for which it offers bachelor's or associate degrees,
respectively, or both types of programs, the Secretary waives the
profiibition contained in paragraph (a)(1)(iii) of this section--

(i) For the four-year and two-year programs that lead,
respectively, to bachelor's and associate degrees; and

(i) For the other programs the institution offers, if the
incarcerated regular students enrolled in those other programs
have a completion rate of 50 percent or greater.

(d) Special provision for a nonprofit institution if more
than 50 percent of its enroliment consists of students who do not
have g high school diploma or its equivalent. (1) Subject to the
provisions contained in paragraphs (d)(2) and (d)(3) of this
section, the Secretary waives the limitation contained in
paragraph (a)(1)(iv) of this section for a nonprofit institution if that
institution demonstrates to the Secretary's satisfaction that it
exceeds that limitation because it serves, through contracts with
Federal, State, or local government agencies, significant numbers
of students who do not have a high school diploma or its
recognized equivalent. ’

(2) Number of critical students. The Secretary grants
a waiver under paragraph (d)(1) of this section only if no more
than 40 percent of the institution’s enroliment of regular students
consists of students who--

(i) Do not have a high schoo! diploma or its equivalent;
and

(i) Are not served through contracts described ‘in
paragraph (d)(3) of this section.

(3) Contracts with Federal, State, or local government
agencies. For purposes of granting a waiver under paragraph
(d)(1) of this section, the contracts referred to must be with
Federal, State, or local government agencies for the purpose of
providing job training to low-income individuals who are in need
of that training. An example of such a contract is a job training
contract under the Job Training Partnership Act (JPTA).

(e) Special provisions. (1) For purposes of paragraph
(a)(1)of this section, when counting regular students, the
institution shall--

(i) Count each regular student without regard to the full-
time or part-time nature of the student's attendance (i.e., "head
count” rather than "full-time equivalent");

(i) Count a regular student once regardless of the
number of times the student enrolls during an award year; and

(i) Determine the number of regular students who
enrolled in the institution during the relevant award year by--

(A) Calculating the number of regular students who
enrolled during that award year; and

(B) Excluding from the number of students in
paragraph (e)(1)(iii)(A) of this section, the number of regular
students who enrolled but subsequently withdrew or were
expelled from the institution and were entitled to receive a 100-
percent refund of their tuition and fees less any administrative fee
that the institution is permitted to keep under its fair and
equitable refund policy.

. (2) For the purpose of calculating a completion rate
under paragraph (c)(3)(ii) of this section, the institution shall--

(i) Determine the number of regular incarcerated
students who enrolled in the other programs during the last
completed award year,

(i) Exclude from the number of regular incarcerated
students determined in paragraph (e)(2)(i) of this section, the
number of those students who enrolled but subsequently
withdrew or were expelled from the institution and were entitled
to receive a 100 percent refund of their tuition and fees, less any
administrative fee the institution is permitted to keep under the
institution's fair and equitable refund policy;

(iii) Exclude from the total obtained in paragraph
(e)(2)(ii) of this section, the number of those regular incarcerated
students who remained enrolled in the programs at the end of the
applicable award year;

(iv) From the total obtained in paragraph (e)(2)(iii) of
this section, determine the number of regular incarcerated
students who received a degree, certificate, or other recognized
educational credential awarded for successfully completing the
program during the applicable award year; and

(v) Divide the total obtained in paragraph (e)(2)(iv) of
this section by the total obtained in paragraph (e)(2)(iii) of this
section and multiply by 100.

(f)(1) If the Secretary grants a waiver to an institution
under this section,the waiver extends indefinitely provided that
the institution satisfies the waiver requirements in each award
year.

(2) If an institution fails to satisfy the waiver

. requirements for an award year, the institution becomes ineligible

on June 30 of that award year.

(9)(1) For purposes of paragraph (a)(1) of this section,
and any applicable waiver or exception under this section, the
institution shall substantiate the required calculations by having
the certified public accountant who prepares its audited financial
statement under 34-CFR 668.15 or its title IV, HEA program
compliance audit under 34 CFR 668.23 report on the accuracy
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of those determinations.

(2) The certified public accountant's report must be
based on performing an "attestation engagement” in accordance
with the American Institute of Certified Public Accountants
(AICPA's) Statement on Standards for Attestation Engagements.
The certified public accountant shall include that attestation
report with or as part of the audit report referenced in paragraph
(g)(1) of this section.

(3) The certified public accountant's attestation report
must indicate whether the institution's determinations regarding
paragraph (a)(1) of this section and any relevant waiver or
exception under paragraphs (b), (c), and (d) of this section are

" accurate; i.e., fairly presented in all material respects.

* (h) Notice to the Secretary. An institution shall notify
the Secretary--

(1) By July 31 following the end of an award year if it
falls within one of the prohibitions contained in paragraph (a)(1)of
this section, or fails to continue to satisfy a waiver or exception
granted under this section; or

(2) Within 10 days if it falls within one of the
prohibitions contained in paragraphs (a)(2) or (a)(3) of this
section.

(i) Regaining eligibility. (1) !f an institution loses its
eligibility because of one of the prohibitions contained in
paragraph (a)(1) of this section, to regain its eligibility, it must
demonstrate--

(i) Compliance with all eligibility requirements;

(i) That it did not fall within any of the prohibitions
contained in paragraph (a)(1) of this section for at least one
award year; and

(ili) That it changed its administrative policies and
practices to ensure that it will not fall within any of the
prohibitions contained in paragraph (a)(1) of this section.

(2) If an institution loses its eligibility because of one of
the prohibitions contained in paragraphs (a)(2) and (a)(3) of this
section, this loss is permanent. The institution's eligibility cannot
be reinstated.

(Authority: 20 U.S.C. 1088)

(Approved by ‘the Office of Management and Budget under
control number 1840-0098)

Note: (e)(2), (9)(1), (g)(2), and (g)(3) amended June 22, 1994,
effective July 1, 1994. (a) introductory text, (a)(1) introductory
text,. (a)(1)(iv), and (a)(2) amended June 30, 1995, effective
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July 31, 1995.

Sec. 600.8 Treatment of a branch campus.

A branch campus of an eligible institution must be in
existence for at least two years as a branch campus before
seeking to be designated as a main campus or a free-standing
institution.

(Authority: 20 U.S.C. 1099¢)

Sec. 600.9 Written agreement between an eligible Instltutlon
and another institution or organization.

(a) Without losing its eligibility under this part, an
eligible institution may enter into a written agreement with
another eligible institution under which the latter institution
provides all or a part of the educational program of students
enrolled in the former institution if the former institution gives
credit to students enrolled in that contracted program on the
same basis as if it provided that program itself.

(b) Without losing its eligibility under this part, an
eligible institution may enter into a written agreement with an
institution or organization that is not an eligible institution under
which the latter institution or organization provides a part of the
educational program of students enrolled in the eligible institution
if-- .

(1) The eligible institution gives credit to students
enrolled in that contracted program on the same basis as if it
provided that program itself;

(2) The ineligible institution or organization-;

(i) Has not been terminated from participation in the
titie-I\V, HEA programs, or .

(i) Has not withdrawn from participation in the title IV,
HEA programs under a termination, show-cause, suspension, or
similar type proceeding initiated by the institution's State licensing
agency, accrediting agency, guarantor, or SPRE, or by the
Secretary; and

(3) The ineligible institution or organization provides--

(i) Not more than 25 percent of the educational
program of a student enrolled in the eligible institution; or

(i) More than 25 percent but not more than 50 percent
of the educational program of a student enrolled in the eligible
institution so long as--

(A) The eligible institution and the ineligible institution

74
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or organization are not owned or controlled by the same
individual, partnership, or corporation; and

(B) The eligible institution's accrediting agency or, if the
eligible institution is a public postsecondary vocational
educational institution, the relevant State agency listed in the
Federal Register in accordance with 34 CFR part 603,
specifically determines that the institution's agreement meets the
agency's standards for the contracting out of educational
services.

(Authority: 20 U.S.C. 1094)

Sec. 600.10 Date, extent, duration, and consequence of
eligibility.

(a) Date of eligibility. (1) If the Secretary determines
that an applicant institution satisfies all the statutory and
regulatory eligibility requirements, the Secretary considers the
institution to be an eligible institution as of the date--

() The Secretary signs the institution’s program
participation agreement described in 34 CFR part 668, subpart
B, for purposes of participating in any title IV, HEA program; and

(i) The Secretary receives all the information
necessary to make that determination for purposes other than
participating in any title IV, HEA program.

(2) For purposes of participating in a title IV, HEA
program, if an eligible institution seeks eligibility for a location or
educational program not previously designated eligible, and the
Secretary determines that the location or educational program
satisfies all the statutory and regulatory eligibility requirements,
the Secretary considers the location or program to be eligible to
participate in that title IV, HEA program as of the date the
Secretary certifies that location or program to so participate.

(b)-Extent of eligibility. (1) If the Secretary determines
that the entire applicant institution, including all its locations and
allits educational programs, satisfies the applicable requirements
of this part, the Secretary extends eligibility to all educational
programs and'locations identified on the institution's application
for eligibility.

(2) If the Secretary determines that only certain
educational programs or certain locations of an applicant
institution satisfy the applicable requirements of this part, the
Secretary extends eligibility only to those educational programs
and locations that meet those requirements and identifies the
eligible educational programs and locations in the eligibility notice
sent to the institution under Sec. 600.21.

(3) Eligibility does not extend to any location that an
institution establishes after it receives its eligibility designation if

the institution provides at least 50 percent of an educational
program at that location, unless--

(i) The institution has notified the Secretary of that
location in accordance with Sec. 600.30(a)(3); and

(i) The Secretary does not require the institution to
submit an eligibility application for that location under Sec.
600.21(c). '

(c) Subsequent additions of educational programs.
(1) Except as provided in paragraph (c)(2) of this section, if an
eligible institution adds an educational program after it has been
designated as an eligible institution by the Secretary, the
institution must apply to the Secretary to have that additional
program designated as an eligible program of that institution.

(2) An eligible institution that adds an educational
program after it has been designated as an eligible institution by
the Secretary does not have to apply to the Secretary to have
that additional program designated as an eligible program of that
institution if the additional program--

(i) Leads to an associate, baccalaureate, professional,
or graduate degree; or

(ii)(A) Prepares students for gainful employment in the
same or related recognized occupation as an educational
program that has previously been designated as an eligible
program at that institution by the Secretary; and

(B) Is at least 8 semester hours, 12 quarter hours, or
600 clock hours.

(3) If an institution incorrectly determines under
paragraph (c)(2) of this section that an educational program
satisfies the applicable statutory and regulatory eligibility
provisions without applying to the Secretary for approval, the
institution is liable to repay to the Secretary all HEA program
funds received by the institution for that educational program,
and all the title IV, HEA program funds received by or on behalf
of students who were enrolled in that educational program.

(d) Duration of eligibility. (1) If an institution participates
in the title IV, HEA programs, the Secretary's designation of the
institution as an eligible institution under the title IV, HEA
programs expires when the institution's program participation
agreement, as described in 34 CFR part 668, subpart B, expires.

(2) If an institution participates in an HEA program
other than a title IV, HEA program, the Secretary's designation

. of the institution as an eligible institution, for purposes of that

non-title IV, HEA program, does not expire as long as the
institution continues to satisfy the statutory and regulatory
requirements governing its eligibility.

3-10
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(e) Consequence of eligibility. (1) If, as a part of its
institutional eligibility application, an institution indicates that it
wishes to participate in a title IV, HEA program and the Secretary
determines that the institution satisfies the applicable statutory
and regulatory requirements governing institutional eligibility, the
Secretary will determine whether the institution satisfies the
standards of administrative capability and financial respon5|b|l|ty
contained in 34 CFR part 668, subpart B.

(2) If, as part of its institutional eligibility application, an
institution indicates that it does not wish to participate in any titie
IV, HEA program and the Secretary determines that the
institution satisfies the applicable statutory and regulatory
requirements goveming institutional eligibility, the institution is
eligible to apply to participate in any HEA program listed by the
Secretary in the eligibility notice it receives under Sec. 600.21.
However, the institution is not eligible to participate in those
programs, or receive funds under those programs, merely by
virtue of its designation as an eligible institution under this part.

(Authority: 20 U.S.C. 1088 and 1141)

(Approved by the Office of Management and Budget under
control number 1840-0098)

Sec. 600.11 Special rules Institutional

accreditation or preaccreditation.

regarding

(a) Change of accrediting agencies. For purposes of
Secs. 600.4(a)(5)(i), 600.5(a)(6), and 600.6(a)(5)(i), the Secretary

_does not recognize the accreditation or preaccreditation of an

otherwise eligible institution if that institution is in the process of
changing its accrediting agency, unless the institution provides to
the Secretary--

(1) All materials related to its prior accreditation or
preaccreditation; and

(2) Materials demonstrating reasonable cause. for
changing its accrediting agency.

(b) Multiple accreditation. The Secretary does not
recognize the accreditation or preaccreditation of an otherwise
eligible institution if that institution is accredited or preaccredited
as an institution by more than one accredltmg agency, unless the
institution--

(1) Provides to each such accrediting agency and the
Secretary the reasons for that multiple accreditation or
preaccreditation;

(2) Demonstrates to the Secretary reasonable cause
for that multiple accreditation or preaccreditation; and

(3) Designates to the Secretary which agency's

accreditation or preaccreditation the institution uses to establish
its eligibility under this part. '

~ (c) Loss of accreditation or preaccreditation. (1) An
institution may not be considered eligible for 24 months after it
has had its accreditation or preaccreditation withdrawn, revoked,
or otherwise terminated for cause, unless the accrediting agency
that took that action rescinds that action.

(2) An institution may not be considered eligibie for 24
months after it has withdrawn voluntarily from its accreditation or
preaccreditation status under a show-cause or suspension order
issued by an accrediting agency, unless that agency rescinds its
order.

(d) Religious exception. (1) If an otherwise eligible
institution loses its accreditation or preaccreditation, the
Secretary considers the institution to be accredited or
preaccredited for purposes of complying with the provisions of
Secs. 600.4, 600.5, and 600.6 if the Secretary determines that its
loss of accreditation or preaccreditation--

(i) Is related to the religious mission or affiliation of the
institution; and

(ii) Is not related to its failure to satisfy the accrediting
agency's standards.

(2) if the Secretary considers an unaccredited
institution to be accredited or preaccredited under the provisions
of paragraph (d)(1) of this section, the Secretary will consider that
unaccredited institution to be accredited or preaccredited for a
period sufficient to allow the institution to obtain alternative
accreditation or preaccreditation, except that period may not
exceed 18 months.

(Authority: 20 U.S.C. 1099b)

Subpart B--Procedures for
Eligibility

Establishing

Sec. 600.20 Application procedures.

(a) An institution that wishes to establish its eligibility
to apply to participate in any program authorized by the HEA
must first apply to the Secretary for a determination that it
qualifies as an eligible institution.

(b) A previously designated eligible institution must
apply to the Secretary if--

(1) The Secretary requests the institution to file an
application so as to determine whether it continues to meet the
requirements of this part; or
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(2) The institution satisfies one of the conditions
contained’in paragraph (c) of this section.

(¢) An institution must apply if it wishes to--

(1) Continue to be eligible beyond the scheduled
expiration of its current eligibility designation;

(2) Include inits eligibility designation a branch campus
that is not currently included in that designation;

(3) Include in its eligibility designation a location that i is
not currently included in that designation, if--

() The institution offers 100 percent of an educational
program at that location; or

(i) The institution offers at least 50 percent of an
educational program at that location, and the Secretary requires
the institution to apply for eligibility under Sec. 600.21(c)(2);

(4) Continue to be eligible following a change in its

name, location, or address;

(5) Continue to include in its eligibility designation a ‘

branch campus that has changed its name, location, or address;

(6) Continue to include in its eligibility designation
another location that has changed its name, location, or address,
if--

(i) That location offers 100 percent of an educational
program; or

(i)) The Secretary requires the institution to apply for
eligibility under Sec. 600.21(c)(2); or

(7) Reestablish eligibility foillowing a change in
ownership that results in a change in control according to the
provisions of Sec. 600.31.

(d) An institution applying for designation as an eligible
ingtitution shall--

(1) Apply on the form prescribed by the Secretary; and

(2) Provide all the information and documentation

‘requested by the Secretary to make a determination of its

eligibility.
(Authority: 20 U.S.C. 1088 and 1141)

(Approved by the Office of Management and Budget under
control number 1840-0098)

Sec. 600.21 Eiiglbility notification.

(a) The Secretary notifies an institution in writing—

(1) Whether the applicant institution qualifies in whole
or in part as an eligible institution under the appropriate
provisions in Secs. 600.4, 600.5, 600.6 and 600.7;

(2) Whether the institution is certified to participate in
the title IV, HEA programs if the institution applied to participate
in those programs; and

(3) Of the title IV HEA programs in which it is eligible
to participate, and the title IV, HEA programs for thCh it is
eligible to apply to participate.

(b) If only a portion of the applicant institution qualifies
as an eligible institution, the Secretary specifies in the notice the
locations or educational programs that qualify as the eligible
institution.

() If the Secretary receives a notice from an institution
as a result of Sec. 600.30(a)(3), the Secretary--

(1) Notifies the institution that the location is an eligible
location of that institution, identifies the HEA programs in which
the institution may participate without further action, and indicates
that the extension of eligibility and participation is effective on the
date that the Secretary received the institution's notice: or

(2) Notifies the institution that the institution must apply
for eligibility of that location under Sec. 600.20.

(d) The 'Secretary makes the determination In
paragraph (c) of this section by evaluating the institution's ability
to provide adequately education or training at the location. In
making that evaluation, the Secretary uses such factors as--

(1) The percentage of an educational program offered
at the location; and

(2) The financia! and administrative capability of the
institution. :

(Authority: 20 U.S.C. 1088, 1099¢, and 1141)
Subpart C--Maintaining Eligibility

Sec. 600.30 Institutional notification requirements.

(a) Except as provided in paragraph (b) of this section,
an eligible institution shall notify the Secretary in writing, at an
address specified by the Secretary in a notice published in the

312

77




Q

ERIC

Aruitoxt provided by Eic:

” PART 600-INSTITUTIONAL ELIGIBILITY UNDER THE HIGHER EDUCATION ACT OF 1965, AS

Federal Register, no later than 10 days after the change occurs,
of any change in the following information provided in the
institution's eligibility application:

(1) Its name.

(2) Its address.

(3) The name, number, and address of locations other

. than the main campus at which it offers at least 50 percent of an

educational program and the percentages of the educational
programs that it provides at each location.

(4) The way it measures program length, e.g. clock
hours or credit hours.

(5) Its ownership, if that ownership change results in a
change in control of the institution.

(6) Its status as a proprietary, nonprofit, or public
institution.

(7) A person's ability to affect substantially the actions
of the institution, if that person did not previously have this ability.
The Secretary generally considers a person to have this ability
if the person--

(i) Directly or indirectly holds at least a 25 percent
ownership interest in the institution;

(ii) Holds, together with another member or members
of his or her family, at least a 25 percent ownership interest in
the institution;

(iii) Represents, either alone or together with other
persons, under a voting trust, power of attorney, proxy, or similar
agreement one or more persons who hold either individually or
in combination with the other persons represented or the person
representing them, at least a 25 percent ownership in the
institution; or

(iv) Is a member of the board of directors, a general
partner, the chief executive officer, or other executive officer of--

(A) The institution; or

(B) An entity that holds at least a 25 percent ownership
interest in the institution.

(b) An eligible institution that is owned by a publicly-
traded corporation shall notify the Secretary in writing, at an
address specified by the Secretary in a notice published in the
Federal Reglster, of any change in the information that is
described in paragraphs (a) (5) through (7) of this section at the
same time that the institution notifies the institution’s accrediting
agency, but no later than 10 days after the corporation learns of

the change.

(c) The Secretary notifies the institution in writing if any
reported change affects the institution's eligibility, and the
effective date of that change.

(d) The institution's failure to inform the Secretary of
the information described in paragraph (a) of this section within
the time period stated in that paragraph may result in adverse
action against it, including its loss of eligibility.

(e)(1) For the purposes of this section, an ownership
interest is a share of the legal or beneficial ownership or control
of, or a right to share in the proceeds of the operation of, an
institution or institution’s parent corporation.

(2) The term ownership interest includes, but is not
limited to--

(i) An interest as tenant in.common, joint tenant, or
tenant by the entireties;

(i) A partnership; and

(i) An interest in a trust.

(3) The term ownership interest does not include any
share of the ownership or control of, or any right to share in the
proceeds of the operation of--

(i) A mutual fund that is regularly and publicly traded;

(i) An institutional investor; or

(iii) A profit-sharing plan, provided that all employees
are covered by the plan.

(f) For the purposes of this section, the Secretary
considers a member of a person's family to be a parent, sibling,
spouse or child; spouse's parent or sibling; or sibling's or child's
spouse.

(Authority: 20 U.S.C. 1088 and 1141)

(Approved by the Office of Management and Budget under
control number 1840-0098)

Note: (a)(7) introductory text amended June 30, 1995, effective
July 31, 1995.

Sec. 600.31 Change in ownershlp resulting in a change of
control.

(a) General. (1) An institution that undergoes a change
in ownership that results in a change of control ceases to qualify

313
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as an eligible institution upon the change in ownership and
control. A change in ownership that results in a change in control
includes any change by which a person who has or thereby
acquires an ownership interest in the entity that owns this
institution or the parent corporation of that entity, acquires or
loses the ability to control the institution.

2) In order to reestablish eligibility and to resume
participation i the title [V, HEA programs, the institution must
demonstrate to the Secretary that after the change in ownership
and control-

(i) The institution satisfies all the applicable
requirements contained in Secs. 600.4, 600.5, and 600.6, except
that if the institution is a proprietary institution of higher education
or postsecondary vocational institution, it need not have been in
existence for two years before seeking eligibility; and

(i) The institution qualifies to be certified to participate
under 34 CFR part 668, subpart B.

(b) Definitions. The following definitions apply to terms
used in this section:

Closely-held corporation. Closely-held corporation
(including the term “close corporation) means--

(1) A corporation that qualifies under the law of the
State of its incorporation as a closely-held corporation; or

(2) If the State of incorporation has no definition of
closely-held corporation, a corporation the stock of which—

(i) Is held by no more than 30 persons; and

(i) Has not been and is not planned to be publicly
offered.

Control. Control (including the terms "controlling",
“controlled by" and "under common control with') means the
possession, direct or indirect, of the power to direct or cause the
direction of the management and policies of a person, whether
through the ownership of voting securities, by contract, or
otherwise.

Ownership. Ownership or ownership interest means a
legal or beneficial interest in an entity, or a right to share in the
profits derived from the operation of an entity. The term does not
include the interests of a mutual fund that is regularly and
publicly traded, of an institutional investor, or of a profit-sharing
plan in which all employees of an entity may participate.

Parent. The parent or parent corporation of a specified
corporation is the corporation or partnership that controls the
specified corporation directly or indirectly through one or more
intermediaries.

Person. Person includes a legal person (corporation or
partnership) or an individual.

Wholly-owned subsidiary. A wholly-owned subsidiary
is one substantially all of whose outstanding voting securities are
owned by its parent together with the parent's other wholly-
owned subsidiaries.

(c) Standards for identifying changes in ownership and
control--(1) Closely-held corporation. A change in ownership and
control occurs when--

(i) A person acquires more than 50 percent of the total
outstanding voting stock of the corporation;

(ii) A person who holds an ownership interest in the

- corporation acquires control of more than 50 percent of the

outstanding voting stock of the corporation; or

(iii) A person who holds or controls 50 percent or more
of the total outstanding stock of the corporation ceases to hold
or contro! that proportion of the stock of the corporation.

(2) Publicly-traded corporation required to be registered

" with the Securities and Exchange Commission (SEC). A change

in ownership and control occurs when a change of control of the
corporation takes place that gives rise to the obligation to file a
Form 8K with the SEC notlfylng that agency of the change in
control.

(3) Other corporations. A change in ownefship and
control of a corporation that is neither closely-held nor required
to be registered with the SEC occurs when--

(i) A person who has or acquires an ownership interest

“acquires both control of at least 25 percent of the total

outstanding voting stock of the corporation and control of the
corporation;

(ii) A person who holds both ownership or control of at
least 25 percent of the total outstanding voting stock of the
corporation and control of the corporation, ceases to own or
control that proportion of the stock of the corporation, or to
control the corporation; or

(iii) For a membership corporation, a person who is or
becomes a member acquires or loses control of 25 percent of the
voting interests of the corporation and control of the corporation.

(4) Partnership or sole proprietorship. A change in
ownership and control occurs when a person who has or
acquires an ownership interest acquires or loses control as
described in this section.

(5) Parent corporation. An institution that is a wholly-
owned subsidiary changes ownership and control when -the
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parent corporation changes ownership and contro! as described
in this section.

(6) Nonprofit corporation or association. An institution
that is owned by a nonprofit corporation or association changes
ownership and control when a change specifically described in
this paragraph (c) takes place.

(7) Public institution. Notwithstanding paragraph (d) of
this * section, an
governmental entity changes ownership and contro! only when
the ownership of the institution is transferred to a dlfferent
governmental entity or to another person.

(d) Covered transactions. For the purposes of this
section, a change in ownership of an institution that results in a
change of control may include, but is not limited to--

(1) The sale of the institution;

(2) The transfer of the controlling interest of stock of
the institution or its parent corporation;

(3) The merger of two or more eligible institutions;

(4) The division of one institution into two or more
institutions;

(5) The transfer of the liabilities of an institution to its
parent corporation;

(6) A transfer of assets that comprise a substantial
portion of the educational business of the institution, except
where the transfer consists exclusively in the granting of a
security interest in those assets; or

(7) A conversion of the institution from a for-profit to a
nonprofit institution.

(e) Excluded transactions. A change in ownership and '

control otherwise subject to this section does not include a
transfer of ownership and contro! upon the retirement or death of
the owner, to—-

(A member of the owner's family, as described in
Sec. 600.30(f);

(2) A person with an ownership interest in the
institution who has been involved in management of the
institution for at least two years preceding the transfer.

(f) Transfers subject to contingency. An institution may
submit and have considered an application for a designation of
eligibility and for certification under 34 CFR part 668, subpart B,
only when the transfer has been completed. A transfer is
complete for purposes of this section when the transfer is

institution owned and operated by a

otherwise fina! but is subject to the condition subsequent that the
institution obtain approval from the Secretary, the accrediting
agency, or State licensing authority after the transfer. A transfer
otherwise complete is not considered incomplete or contingent
where the transferor retains a interest in the stock or assets of
the institution or its owner solely for purposes of security.

(Authority: 20 U.S.C. 1099c¢)

(Approved by the Office of Management and Budget under
control number 1840-0098)

Note: (a)(1), (a)(2) introductory text, (c)(1), (c)(2), (c)(3)
introductory text, (c)(4), and (e) introductory text amended
June 30, 1995, effective July 31, 1995.

Sec. 600.32 Eligibility of additional locations.

(a) Except as provided in paragraphs (b) and (c) of this
section, to qualify as an eligible location, an additional location of
an eligible institution must satisfy the applicable requirements of
this section and Secs. 500.4, 600.5, 600.6, 600.8, and 600.10.

(b) To qualify as an eligible location, an additional
location is not required to satisfy the two-year requirement of
Sec. 600.5(a)(7) or 600.6(a)(6), unless--

(1) The location was a facility of another institution that
has closed or ceased to provide educational programs for a
reason other than a normal vacation period or a natural disaster
that directly affects the institution or the institution’s students;

(2) The applicant institution acquired, either directly
from the institution that closed or ceased to provide educational
programs, or through an intermediary, the assets at the location;
and

(3) The institution from which the applicant institution
acquired the assets of the location--

(i) Owes a liability for a violation of an HEA program
requirement; and

(i) !'s not making payments in accordance with an
agreement to repay that liability.

(c) Notwithstanding paragraph (b) of this section, an
additiona! location is not required to satisfy the two-year
requirement of Sec. 600.5(a)(7) or Sec.. 600.6(a)6) if the
applicant institution agrees--

(1) To be liable for all improperly expended or unspent
title IV, HEA program funds received by the institution that has
closed or ceased to provide educational programs;

(2) To be liable for all unpaid refunds owed to students
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who received title IV, HEA program funds; and

) (3) To abide by the policy of the institution that has
closed or ceased to provide educational programs regarding
refunds of institutional charges to students in effect before the
date of the acquisition of the assets of the additional location for
the students who were enrolled before that date.

o (d) For purposes of this section, an "additional location"

is a location of an institution that was not designated as an
eligible location in the eligibility notification provided to an
institution under Sec. 600.21.

(Authority: 20 U.S.C. 1088 and 1141)

Subpart D--Loss of Eligibility

Sec. 600.40 Loss of eligibility.

(a)(1) Except as provided in paragraphs (a)(2) and (3)
of this section, an institution, or a location or educational program
of an institution, loses its eligibility on the date that--

(i) The institution, location, or educational program fails
to meet any of the eligibility requirements of this part;

(i) The institution or location permanently closes:
(i) The institution or location ceases to provide

educational programs for a reason other than a normal vacation
period or a natural disaster that directly affects the institution,

particular location, or the students of the institution or location; or .

(iv) For purposes of the title [V, HEA programs--

(A) The institution's period of participation as specified
under 34 CFR 668.13 expires;

(B) The institution’s provisional certification is revoked
under 34 CFR 668.13; or

(C) The Secretary receives a notice under 34 CFR part
667 from a SPRE of the SPRE's determination that the institution
shall not be eligible to participate in a title IV, HEA program.

(2) If aniinstitution loses its eligibility because it violated
the requirements of Sec. 600.5(a)(8), as evidenced by the
determination under provisions contained in Sec. 600.5(d), it
loses its eligibility on the last day of the fiscal year used in Sec.
600.5(d), except that if an institution's latest fiscal year was
described in Sec. 600.7(h)(1), it loses its eligibility as of June 30,
1994,

(3) If an institution loses its eligibility under the

provisions of Sec. 600.7(a)(1), it loses its eligibility on the last
day of the award year being evaluated under that provision.

(b) If the Secretary undertakes to terminate the
eligibility of an institution because it violated the provisions of
Sec. 600.5(a)(8) or Sec. 600.7(a), and the institution requests a
hearing, the presiding official must terminate the institution's
eligibility if it violated those provisions, notwithstanding its status
at the time of the hearing.

(c)(1) If the Secretary designates an institution or any
of its educational programs or locations as eligible on the basis
of inaccurate information or documentation, the Secretary's
designation is void from the date the Secretary made the
designation, and the institution or program or location, as
applicable, never qualified as eligible.

(2) If an institution closes its main campus or stops
providing any educational programs on its main campus, it loses
its eligibility as an institution, and that loss of eligibility includes
all its locations and all its programs. Its loss of eligibility is
effective on the date it closes that campus or stops providing any
educational program at that campus.

(d) Except as otherwise provided in this part, if an
institution ceases to satisfy any of the requirements for eligibility
under this part-- :

(1) It must notify the Secretary within 30 days of the
date that it ceases to satisfy that requirement; and

(2) it becomes ineligible to continue to participate in
any HEA program as of the date it ceases to satisfy any of the
requirements.

(Authority: 20 U.S.C. 1088, 1099a-3, and 1141)

Sec. 600.41 Termination and emergency action proceedings.

(a) If the Secretary believes that a previously
designated eligible institution as a whole, or at one or more of its
locations, does not satisfy the statutory or regulatory
requirements that define that institution as an eligible institution,
the Secretary may--

(1) Terminate the institution’s eligibility designation in
whole or as to a particular location--

() Under the procedural provisions applicable to
terminations contained in 34 CFR 668.81, 668.83, 668.86,
668.87, 668.88, 668.89, 668.90 (a)(1), (a)(4), and (c) through (f),
and 668.91; or

(i) Under a show-cause hearing, if the institution's loss
of eligibility results from--
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(A) Its previously qualifying as an eligible vocational
school;

(B) Its previously qualifying as an eligible institution,
notwithstanding its unaccredited status, under the transfer-of-
credit alternative to accreditation (as that alternative existed in 20
U.S.C. 1085, 1088, and 1141(a)(5)(B) and 600.8 until July 23,
1992);

(C) Its loss of accreditation or preaccreditation;

(D) Its loss of legal authority to provide postsecondary
educatlon in the State in which it is physically located;

(E) Its violations of the provisions contained in Sec.
600.5(a)(8) or Sec. 600.7(a);

(F) Its permanently closing;

(G) Its ceasing to provide educational programs for a
reason other than a normal vacation period or a natural disaster
that directly affects the institution, a particular location, or the
students of the institution or location; or

(H) The Secretary's receipt of a notice under 34 CFR
part 667 from a SPRE of the SPRE's determination that the
institution shall not be eligible to participate in the title IV, HEA
programs; -

(2) Limit, under the provisions of 34 CFR 668.86, the
authority of the institution to disburse, deliver, or cause the
disbursement or delivery of funds under one or more title [V, HEA
programs as otherwise provided under 34 CFR 668.26 for the
benefit of students enrolled at the ineligible institution or location
prior to the loss of eligibility of that institution or location; and

(3) Initiate an emergency action under the provisions
contained in 34 CFR 668.83 with regard to the institution’s
participation in one or more title IV, HEA programs.

(b) If the Secretary believes that an educational

program offered by an institution that was previously designated

by the Secretary as an eligible institution under the HEA does not
satisfy relevant statutory or regulatory requirements that define
that educational program as part of an eligible institution, the
Secretary may in accordance with the procedural provisions
described in paragraph (a) of this section--

(1) Undertake to terminate that educational program’s
eligibility under one or more of the title IV, HEA programs under
the procedural provisions applicable to terminations described in
paragraph (a) of this section;

(2) Limit the institution's authority to deliver, disburse,
or cause the delivery or disbursement of funds provided under
that title IV, HEA program to students enrolled in that educational

program, as otherwise provided in 34 CFR 668.26; and

(3) Initiate an emergency action under the provisions
contained in 34 CFR 668.83 with regard to the institution's
participation in one or more title IV, HEA programs with respect
to students enrolled in that educational program.

(c)(1) An action to terminate and limit the eligibility of
an institution as a whole or as to any of its locations or
educational programs is initiated in accordance with 34 CFR
668.86(b) and becomes final 20 days after the Secretary notifies
the institution of the proposed action, unless the designated
department official receives by that date a request for a hearing
or written material that demonstrates that the termination and
limitation should not take place.

(2) Once a termination under this section becomes
final, the termination is effective with respect to any commitment,
delivery, or disbursement of funds provided under an applicable
titie IV, HEA program by the institution--

(i) Made to students enrolled in the ineligible institution,
location, or educational program; and

(i) Made on or after the date of the act or omission that
caused the loss of eligibility as to the institution, location, or
educational program.

(3) Once a limitation under this section becomes final,
the limitation is effective with regard to any commitment; delivery,
or disbursement of funds under the applicable tite IV, HEA
program by the institution--

(i) Made after the date on which the limitation became
final; and

(i) Made to students enrolled in the ineligible
institution, location, or educational program.

(d) After a termination under this section of the
eligibility of an institution as a whole or as to a location or
educational program becomes final, the institution may not certify
applications for, make awards of or commitments for, deliver, or
disburse funds under the applicable title IV, HEA program,
except--

(1) In accordance with the requirements of 34 CFR
668.26(c) with respect to students enrolled in the ineligible
institution, location, or educational program; and

(2) After satisfaction of any additional requifements.
imposed pursuant to a limitation under paragraph (a)(2) of this
section, which may include the following:

(i) Completion of the actions required by 34 CFR
668.26(a) and (b).
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(i) Demonstration that the institution has made
satisfactory arrangements for the completion of actions required
by 34 CFR 668.26(a) and (b).

(iii) Securing the confirmation of a third party selected
by the Secretary that the proposed disbursements or delivery of
title IV, HEA program funds meet the requirements of the
applicable program.

(iv) Using institutional funds to make disbursements
permitted under this paragraph and seeking reimbursement from
the Secretary for those disbursements.

(e) If the Secretary undertakes to terminate the
eligibility of an institution, location, or program under paragraphs
(a) and (b) of this section:

(1) If the basis for the loss of eligibility is the loss of
accreditation or preaccreditation, the sole issue is whether the
institution, location, or program has the requisite accreditation or
preaccreditation. The presiding official has no authority to
consider challenges to the action of the accrediting agency.

(2) If the basis for the loss of eligibility is the loss of
legal authorization, the sole issue is whether the institution,
location, or program has the requisite legal authorization. The
presiding official has no authority to consider challenges to the
action of a State agency in removing the legal authorization.

(3) If the basis for the loss of eligibility for title IV, HEA
program purposes is a notice under 34 CFR part 667 from a
SPRE to the Secretary of the SPRE's determination that the
institution shall not be eligible to participate in the title IV, HEA
programs, the sole issue is whether the SPRE notified the
Secretary of that determination. The presiding official has no
authority to consider any challenge to the SPRE's determination.

(Authority: 20 U.S.C. 1088, 1091, 1094, 1099a-3, and 1141)

Subpart E--Eligibility of Foreign Institutions To
Apply To Participate In the Federal Family
Education Loan (FFEL) Programs

Sec. 600.51 Purpose and scope.

(a) A foreign institution is eligible to apply to participate
in the Federal Family Education Loan (FFEL) programs if it is
comparable to an eligible institution of higher education located
in the United States and has been approved by the Secretary in
accordance with the provisions of this subpart.

(b) This subpart E contains the procedures and criteria
under which a foreign institution may be deemed eligible to apply
to participate in the FFEL programs.

(c) This subpart E does notinclude the procedures and
criteria by which a foreign institution that is deemed eligible to
apply to participate in the FFEL programs actually applies for that
participation. Those procedures and criteria are contained in the
regulations for the FFEL programs, 34 CFR part 682, subpart F.

(Authority: 20 U.S.C. 1082, 1088)

Sec. 600.52 Definitions

The following definitions apply to this subpart E:

Foreign graduate medical school: A foreign institution
that qualifies to be listed in, and is listed as a medical school in,
the most current edition of the World Directory of Medical
Schools published by the World Health Organization (WHO).

Foreign institution: An institution that is not located in
a State.

Passing score: The minimum passing score as defined
by the Educational Commission for Foreign Medical Graduates
(ECFMG).

Secondary school: A school that provides secondary
education as determined under the laws of the country in which
the school is located.

(Authority: 20 U.S.C. 1082, 1088)

Sec. 600.53 Requesting an eligibility determination.

(a) To be designated as eligible to apply to participate
in the FFEL programs or to continue to be eligible beyond the
scheduled expiration of the institution's current period of
eligibility, a foreign institution must-—

(1) Apply on the form prescribed by the Secretary; and

(2) Provide all the information and documentation
requested by the Secretary to make a determination of that
eligibility.

(b) If a foreign institution fails to provide, release, or
authorize release to the Secretary of information that is required
in this subpart E, the institution is ineligible to apply to participate
in the FFEL programs.

(Authority: 20 U.S.C. 1082, 1088)

(Approved by the Office of Management and Budget under
control number 1840-0673)
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Sec. 600.54 Criterla for determining whether a foreign
institution Is eligible to apply to participate in the FFEL
programs. .

The Secretary considers a foreign institution to be
comparable to an eligible institution of higher education in the
United States and eligible to apply to participate in the FFEL
programs if the foreign Institution is a public or private nonprofit
educational institution that--

(a) Admits as regular students only persons who--
(1) Have a secondary school completion credential; or

(2) Have the recognized equivalent of a secondary
school completion credential;

(b) Is legally authorized by an appropriate authority to
provide an eligible educational program beyond the secondary
school leve! in the country in which the institution is located; and

(c) Provides an eligible education program--

(1) For which the institution is legally authorized to
award a degree that is equivalent to an associate, baccalaureate,
graduate, or professional degree awarded in the United States;

(2) That is at least a two-academic-year program
acceptable for full credit toward the equivalent of a baccalaureate
degree awarded in the United States; or

(3) That is equivalent to at least a one-academic-year
training program in the United States that leads to a certificate,
degree, or other recognized educational credential and prepares
students for gainful employment in a recognized occupation.

(Authority: 20 U.S.C. 1082, 1088)

Sec. 600.565 Additional criteria for determining whether a
foreign graduate medical school is eligible to apply to
participate in the FFEL programs.

(a) The Secretary considers a foreign medical school
to be eligible to apply to participate in the FFEL programs if, in
addition to satisfying the criteria in Sec. 600.54 (except the
criterion that the institution be public or private nonprofit), the
school satisfies all of the following criteria:

(1) The school provides, and in the normal course
requires its students to complete, a program of clinical and
classroom medical instruction of not less than 32 months in
length, that is supervised closely by members of the school's
faculty and that is provided either--

‘ (i) Outside the United States, in facilities adequately
equipped and staffed to afford students comprehensive clinical
and classroom medical instruction; or

(ii) In the United States, through a training program for
foreign medical students that has been .approved by all medical
licensing boards and evaluating bodies whose views are
considered relevant by the Secretary.

(2) The school has graduated classes during each of
the two twelve-month periods immediately preceding the date the
Secretary receives the school's request for an eligibility
determination.

(3) The school employs for the program described in
paragraph (a)(1) of this section only those faculty members
whose academic credentials are the equivalent of credentials
required of faculty members teaching the same or similar courses
at medical schools in the, United States.

(4)(i) The school has been approved by an accrediting
body--

(A) That is legally authorized to evaluate the quality of
graduate medical school educational programs.and facilities in
the country where the school is located; and

(B) Whose standards of accreditation ,of. gréduéte
medical schools—

(1) Have been evaluated by the advisory panel of
medical experts established by-the Secretary; and . :

(2) Have been determined to bé comparable to
standards of accreditation applied to medical schools in the
United States; or

(i) The school is a public or private nonprofit
educational institution that satisfies the requirements in Sec.

4(a)(5)(0).

(5)(i)(A) During the academic year preceding the year
for which any of the school's students seeks an FFEL program
loan, at least 60 percent of those enrolled as full-time regular
students in the schoo! and at least 60 percent of the school's
most recent graduating class were persons who did not meet the
citizenship and residency criteria contained in 34 CFR
668.7(a)(4)(i) through (iii); and

(B) At least 60 percent of the school's students and
graduates who took any step of the examinations administered
by the Educational Commission for Foreign Medica! Graduates
(ECFMG) (including the ECFMG English test) in the year
preceding the year for which any of the school's students seeks
an FFEL program loan received passing scores on the exams;
or
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(ii) The school's clinical training program was approved
by a State as of January 1, 1992, and is currently approved by
that State.

(b) In performing the calculation required in paragraph
(a)(5)(i)(B) of this section, a foreign graduate medical school shall
count as a graduate each person who graduated from the school
during the three years preceding the year for which the
calculation is performed.

(Authority: 20 U.S.C. 1082, 1088)
Note: (a) amended June 30, 1994, effective July 1, 1994,

Sec. 600.56 Duratlon of ellglibility determination.

(a) The eligibility of a foreign institution under this
subpart expires four years after the date of the Secretary's
determination that the institution is eligible to apply for
participation, except that the Secretary may specify a shorter
period of eligibility. In the case of a foreign graduate medical
school, continued eligibility is dependent upon annual submission
of the data and information required under Sec. 600.55(a)(5)(i),
subject to the terms described in Sec. 600.53(b). *

(b) A foreign institution that has been determined
eligible loses its eligibility on the date that the institution no
longer meets any of the criteria in the subpart E.

(c) Notwithstanding the provisions of 34 CFR 668.26,
if a foreign institution loses its eligibility under this subpart E, an
otherwise eligible student, continuously enrolled at the institution
before the loss of eligibility, may receive an FFEL program loan
for attendance at that institution for the academic year
succeeding the academic year in which the institution lost its
eligibility, if the student actually received an FFEL program loan
for attendance at the institution for a period during which the
institution was eligible under subpart E.

{Authority: 20 U.S.C. 1082, 1088, 1099c¢)

Note: (c) amended June 30, 1994, effective July 1, 1994,
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PART 602--SECRETARY'S PROCEDURES AND
CRITERIA FOR THE RECOGNITION OF
ACCREDITING AGENCIES

Subpart A--General Provisions
Sec.

602.1 Purpose.

602.2 Definitions.

602.3 Organization and membership.

602.4 Submission of information to the Secretary by
recognized accrediting agencies.

602.5 Notice to accrediting agencies of Federal actions.

Subpart B--Recognition and Termination

Procedures

602.10 Application for recognition.
602.11 Preliminary review by the Secretary.

602.12 Review by the National Advisory Committee on
Institutional Quality and Integrity.

602.13 Review and decision by the Secretary.
602.14 Limitation, suspension, or termination of recognition.
602.15 Appeals procedures.

602.16 Publication of list of recognized agencies.

Subpart C--Criteria for Secretarial Recognition

602.20 Geographic scope of accrediting activities.
602.21 Administrative and fiscal responsibility.
602.22 Accreditation experience.

602.23 Application of standards.

602.24 Accreditation processés.

602.25 Substantive change

41

602.26 Required accreditation standards.

602.27 Additional required operating procedures.
602.28 Due process for institutions and programs.
602.29 Notiﬂcaticl:n of accrediting agency decisions.

602.30 Regard for decisions of States and other accrediting
agencies.

Authority: 20 U.S.C. 1099b, unless otherwise noted.
Subpart A--General Provisions

Sec. 602.1 Purpose.

(a)(1) This part establishes procedures and criteria for
the Secretary's recognition of accrediting agencies. The purpose
of the Secretary's recognition of agencies is to ensure that these
agencies are, for the purposes of the Higher Education Act of
1965, as amended (HEA), or for other Federal purposes, reliable
authorities as to the quality of education or training offered by the
institutions of higher education or the higher education programs
they accredit. '

(2) The Secretary's recégnitlon of an accrediting
agency is based on the Secretary's determination that the agency
satisfies the requirements of this part.

(b) The Secretary only grants recognition to those
accrediting agencies that--

(1) Accredit--

(i) Institutions of higher education, provided that
accreditation by the agency is a required element in enabling
those institutions to establish eligibility to participate in HEA
programs; or

(i) Institutions of higher education or higher education
programs, provided that accreditation by the agency is a required
element in enabling those institutions or programs to establish
eligibility to participate in other programs administered by the
Department or by other Federal agencies;

(2) Meet the organization and membership
requirements specified in Sec. 602.3; ’

(3) For agencies already recognized by the Secretary,
comply with the information sharing requirements specified in
Sec. 602.4; and
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(4) Satisfy the criteria for Secretarial recognition
specified in Subpart C of this part.

(Authority: 20 U.S.C. 1098b)

Sec. 602.2 Definitions.

The following definitions apply to terms used in this
part:

Accreditation means the status of public recognition
that an accrediting agency grants to an educational institution or
program that meets the agency's established standards and
requirements.

Accrediting agency or agency means a legal entity, or
that part of a legal entity, that conducts accrediting activities
through voluntary, non-Federal peer evaluations and makes
decisions concerning the accreditation or preaccreditation status
of institutions, programs, or both.

Act means the Higher Education Act of 1965, as
amended.

Adverse accrediting action means the denial,
withdrawal, suspension, or termination of accreditation or
preaccreditation, or any comparable accrediting action an agency
may take against an institution or program, except that placing an
institution or program on probation or issuing a show cause order
against an institution or program is not an adverse accrediting
action unless it is so defined by the accrediting agency.

Advisory Committee means the National Advisory
Committee on Institutional Quality and Integrity.

Branch campus means:

(1) A location of an institution of higher education that
meets the definition of this term in 34 CFR 600.2, and

(2) Any location of an institution, other than the main
campus, at which the institution offers at least 50 percent of an
educational program.

Designated Department official means the official in the
Department of Education to whom the Secretary has delegated
the responsibilities indicated in this part.

Final accrediting action means a final determination by
an accrediting agency regarding the accreditation or
preaccreditation status of an institution or program that is not
subject to any further appeal within the agency.

Institution of higher education or institution means an
educational institution that qualifies or may qualify as an eligible
institution under 34 CFR part 600.

Institutional accrediting agency means an agency that

accredits institutions of higher education.

Nationally recognized accrediting agency, nationally
recognized agency, or recognized agency means an accrediting
agency that is recognized by the Secretary under this part.

Preaccreditation means the status of public recognition
that an accrediting agency grants to an institution or program for
a limited period of time that signifies that the agency has
determined that the institution or program is progressing towards
accreditation and is likely to attain accreditation before the
expiration of that limited period of time.

Program means a postsecondary educational program
offered by an institution of higher education that leads to an
academic or professional degree, certificate, or other recognized
educational credential.

Programmatic accrediting agency means an agency
that accredits specific educational programs that prepare
students for entry into a profession, occupation, or vocation.

Representative of the public means a person who is
not --

(1) An employee, member of the governing board,
owner, or shareholder of, or consultant to, an institution or
program that either is accredited by the agency or has applied for
accreditation;

(2) A member of any trade association or membership
organization related to, affiliated with, or associated with the
accrediting agency; or

(3) A spouse, parent, child, or sibling of an individual
identified in paragraph (1) or (2) of this definition.

Secretary means the Secretary of the U.S. Department
of Education or any official or employee of the Department acting
for the Secretary under a delegation of authority. K

State means a State of the Union, American Samoa,
the Commonwealth of Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pacific Islands, the Virgin
Islands, and the Commonwealth of the Northern Mariana Islands.

Teach-out agreement means a written agreemeht
between accredited institutions that provides for the equitable
treatment of students if one of those institutions stops offering an

educational program before all students enrolled in that program.

complete the program.

Vocational education means an instructional program,

below the bachelor's level, designed to prepare individuals with
the skills and training required for employment in a specific trade,
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occupation, or profession related to the instructional program.
(Authority: 20 U.S.C. 1099b)

Sec. 602.3 Organization and membership.

(a) The Secretary recognizes only the following
categories of accrediting agencies:

(1) A State agency that--

(i) Has as a principal purpose the accrediting of
institutions of higher education, higher education programs, or
both; and

(ii) Has been listed by the Secretary as a nationally
recognized accrediting agency on or before October 1, 1991;

(2) An accrediting agency that--

(i) Has a voluntary membership of institutions of higher
education;

(ii) Has as a principal purpose the accrediting of
institutions of higher education and that accreditation is a
required element in enabling those institutions to participate in
programs authorized under this Act; and

(iii) Satisfies the "separate and independent”
requirements contained in paragraph (b) of this section;

(3) An accrediting agency that--
(i) Has a voluntary membership; and

(i) Has as its principal purpose the accrediting of
higher education programs, or higher education programs and
institutions of higher education, and that accreditation is a
required element in enabling those institutions or programs, or
both, to participate in Federal programs not authorized under this
Act; and

(4) An accrediting agency that, for purposes of
determining eligibility for Title IV, HEA programs--

(i)(A) Has a voluntary membership of individuals
participating in a profession; or

(B) Has as its principal purpose the accrediting of
programs within institutions that are accredited by another
nationally recognized accrediting agency; and

(ii)(A) Satisfies the “separate and independent”
requirements contained in paragraph (b) of this section; or

(B) Obtains a waiver from the Secretary under

4-3

paragraph (d) of this section of the "separate and independent"
requirements contained in paragraph (b) of this section.

(b) For purposes of this section,
independent”" means that--

"separate and

(1) The members of the agency's decision-making
body-who make its accrediting decisions, establish its
accreditation policies, or both--are not elected or selected by the
board or chief executive officer of any related, associated, or
affiliated trade association or membership organization;

(2) At least one member of the agency's decision-
making body is a representative of the public, with no less than
one-seventh of the body consisting of representatives of the
public;

(3) The agency has established and implemented
guidelines for each member of the decision-making body to avoid
conflicts of interest in making decisions;

(4) The agency’s dues are paid separately from any
dues paid to any related, associated, or affiliated trade
association or membership organization; and

(5) The agency's budget‘is developed and determined
by the agency without review by or consultation with any other
entity or organization.

(c) The Secretary considers that any joint use of
personnel, services, equipment, or facilities by an accrediting
agency and a related, associated, or affiliated trade association
or membership organization does not violate the provisions of
paragraph (b) of this section if--

(1) The agency pays the fair market value for its
proportionate share of the joint use; and

(2) The joint use does not compromise the
independence and confidentiality of the accreditation process.

(d)(1) Upon request of an accrediting agency described
in paragraph (a)(4) of this section, the Secretary waives the
"separate and independent” requirements of this section if the
agency demonstrates that--

(i) The agency has been listed by the Secretary as a
nationally recognized agency on or before October 1, 1991; and

(i) The existing relationship between the agency and
the related, associated, or affiliated trade association or
membership organization does not compromise the
independence of the accreditation process.

(2) To demonstrate that the existing relationship
between the agency and the related, associated, or affiliated
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trade association or membership organization does not
compromise the independence of the accreditation process, the
agency must show that--

(i) The related, associated, or affiliated trade
association or membership organization plays no role in making
or ratifying the accreditation decisions of the agency;

(i) The agency has sufficient budgetary and
administrative autonomy to carry out its accrediting functions; and

(iii) The agency provides to the related, associated, or
affiliated trade association or membership organization only
information it makes available to the public.

(3) An agency seeking a waiver of the "separate and
independent" requirements contained in this section must apply
for the waiver each time it seeks recognition or renewal of
recognition by the Secretary.

(Authority: 20 U.S.C. 1099b)

Sec. 602.4 Submission of information to the Secretary by
recognized accrediting agencies.

Each accrediting agency recognized by the Secretary
shall submit to the Secretary--

(a) Notice of final accrediting actions taken by the
agency with respect to the institutions and programs it accredits;

(b) A copy of any annual report prepared by the
agency;

(c) A copy, updated annually, of the agency's directory
of accredited institutions and programs;

d) A summary of the agency's major accrediting
activities during the pievious year (an annual data summary), if
so requested by the Secretary to carry out the Secretary's
responsibilities related to this part;

(e) Upon request of the Secretary, information
regarding an accredited or preaccredited institution's compliance
with its Title IV, HEA program responsibilities, including its
eligibility to participate in Title IV, HEA programs, for the purpose
of assisting the Secretary in resolving problems with the
institution's participation in these programs;

(f) The name of any institution or program accredited
by the agency that the agency has reason to believe is failing to
meet its Title IV, HEA program responsibilities or is engaged in
fraud or abuse and the reason for the agency's concemn; and

(g) Any proposed change in the agency's policies,

procedures, or accreditation standards that might alter the
agency's—-

(1) Scope of recognition; or
(2) Compliance with the requirements of this part.
(Authority: 20 U.S.C. 1099b)

(Approved by the Office of Management and Budget under
control number 1840-0607)

Note; OMB number amended September 7, 1994, effective
September 7, 1994.

Sec. 602.5 Notice to accrediting agencies of Federal actions.

(a) If the Secretary takes an action against an
institution or program, the Secretary notifies the appropriate

accrediting agency or agencies no later than 10 days after taking
that action.

(b) If the Secretary is informed that another Federal
agency is taking an action against an institution or program, the
Secretary notifies the appropriate accrediting agency or agencies
as soon as possible but no later than 10 days after learning of
that action.

(c) If an institution is referred for review underthe State
Postsecondary Review Program, the Secretary notifies the
institution's accrediting agency or agencies at the same time the
Secretary notifies the State Postsecondary Review Entity.

(Authority: 20 U.S.C. 1099b)

Subpart B--Recognition and Termination

Procedures

Sec. 602.10 Application for recognition.

(a) An accrediting agency seeking initial or renewed
recognition - by the Secretary as a nationally recognized
accrediting agency submits a written application to the Secretary.
The application for recognition consists of--

(1) A statement of the agency's requested scope of
recoghnition,

(2) Evidence of the agency's compliance with the
criteria for recognition set forth in this part; and

(3) Supporting documentation.
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(b) An accrediting agency's application for recognition
constitutes a grant of authority to the Secretary to conduct site
visits and to gain access to agency records, personnel, and
facilities on an announced or unannounced basis.

(c) The Secretary does not make available to the public
any confidential agency materials examined by Department
personnel or the Secretary as part of the Secretary's evaluation
of either an accrediting agency's application for recognition or its
compliance with the requirements for recognition.

(Authority: 20 U.S.C. 1098b)

(Approved by the Office of Management and Budget under
control number 1840-0607)

Note: OMB number amended September 7, 1994, effective
September 7, 1994.

Sec. 602.11 Preliminary review by the Secretary.

(a) Upon receipt of an accrediting agency's application
for initial or renewed recognition, the Secretary--

(1) Establishes a schedule for the review of the agency
by the designated Department official, the National Advisory
Committee on Institutional Quality and Integrity, and the
Secretary,

(2) Publishes notice of the agency’s application in the
Federal Register, inviting public comment on the agency's
compliance with the requirements for recognition and stipulating
a deadline for receipt of public comment; and

(3) Provides State Postsecondary Review Entities and
other appropriate organizations with copies of the notice
described in paragraph (a)(2) of this section.

(b)(1) The designated Department official analyzes the
accrediting agency's application to determine whether the agency
satisfies the requirements of this part, taking into account all
available relevant information concerning the compliance of the
agency with the requirements for recognition. The analysis
includes--

(i) Site visits, on an announced or unannounced basis,
to the agency and, at the Secretary's discretion, institutions or
programs it accredits;

(ii) Review of public comment and other third-party
information received or solicited by the Secretary, as well as any
other information provided to the Secretary, concerning the
performance of the agency in relation to the requirements of this
part; and

(iiiy Review of complaints or legal actions involving the
agency.

(2) The designated Department official's evaluation
may also include a review of information directly related to
institutions or programs accredited or preaccredited by the
agency, relative to their compliance with the accrediting agency's
standards, the effectiveness of the agency's standards, and the
agency's application of those standards.

(c) The designated Department official--

(1) Prepares a written analysis of the accrediting
agency;

(2) Sends the analysis and all supporting
documentation, including all third-party comments received by the
Secretary, to the agency no later than 45 days before the
Advisory Committee meeting; and

(3) Specifies a time period, which will be no later than
14 days before the Advisory Committee meeting, during which
the agency may provide the designated Department official with
any written comments on the analysis.

(d) The accrediting agency provides any written
comments it chooses to make to the designated Department
official before the expiration of the time penod specified in
paragraph (c)(3) of this section.

(e) The designated Department official provides the
Advisory Committee with the accrediting agency's application and
supporting documentation, the designated Department official's
analysis of the application, all information relied upon by the
designated Department official in developing the analysis, any
response by the agency to the analysis or third-party comment,
any Department concurrence with or rebuttal

to the agency's response, and any third-party information the
Secretary receives regarding the agency.

(f) The designated Department official provides the
agency with a copy of any Department rebuttal provided to the
Advisory Committee under paragraph (e) of this section.

(g) If the designated Department official fails to provide
the agency with the materials described in paragraph (c)(2) of
this section within the 45-day time frame specified in that section,
the agency may request that the Advisory Committee defer
action on its application until the next meeting of the Advisory
Committee.

(h) At least 30 days before the Advisory Committee
meeting, the Secretary publishes a notice of the meeting in the
Federal Register and invites interested parties, including those
who submitted third-party comments concerning an agency's

45
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compliance with the requirements for recognition, to make oral
presentations before the Advisory Committee.

(Authority: 20 U.S.C. 1099b)

Sec. 602.12 Review by the National Advisory Committee on
Institutional Quality and Integrity.

(a)(1) The Advisory Committee considers an
accrediting agency's application at a public meeting and invites
the designated Department official, the agency, and other
interested parties to make oral presentations at the meeting.

(2) The designated Department official arranges for a
transcript to be made of the Advisory Committee meeting.

(b) At the conclusion of the meeting, the Advisory
Committee recommends that the Secretary approve or deny
recognition of the accrediting agency or defer a decision on the
agency's application.

(c)(1) Except as provided in paragraph (c)(2) of this
section, the Advisory Committee recommends recognition of an
agency if the agency complies with each of the requirements of
this part.

(2) The Advisory Committee may recommend
recognition despite finding that the agency failed to comply with
each of the requirements of this part if the Advisory Committee
provides the Secretary with a detailed explanation as to why it
believes the agency's failure to comply with the particular
requirement(s) does not require denial or deferral.

(3) Ifthe Advisory Committee recommends recognition,
the Advisory Committee also recommends the scope of
recognition for the agency and a recognition period.

(4) If the Advisory Committee recommends denial of
recognition, the Advisory Committee specifies the reasons for the
recommendation and the requirements of this part that the
agency failed to meet.

(5) If the Advisory Committee recommends deferral of
a decision on the agency's application, the Advisory Committee
specifies the reasons for the recommendation, the requirements
of this part that it believes the agency has not met, and a
recommended deferral period.

(d) After the meeting, the Advisory Committee forwards
its written recommendations concerning recognition to the
Secretary.

(Authority: 20 U.S.C. 1099b, 1145)

PART 602-SECRETARY'S PROCEDURES AND CRITERIA FOR THE RECOGNITION OF s
: ACCREDITING AGENCIES

Sec. 602.13 Review and decision by the Secretary.

(a) The Secretary determines whether to grant national
recognition to an applicant accrediting agency based on the
Advisory Committee's recommendation and the full record of the
agency's application, including all oral and written presentations
to the Advisory Committee by the agency, the designated
Department official, and interested third parties.

(b)(1) Before making a final decision, the Secretary
affords both the designated Department official and the
accrediting agency an opportunity to contest, in writing, the
Advisory Committee's recommendation. If either the agency or
the designated Department official wishes to contest the
recommendation, that party shall notify the Secretary and the
other party no later than 10 days after the Advisory Committee
meeting.

(2) If the party contesting the Advisory Committee's
recommendation wishes to make a written submission to the
Secretary, the Secretary must receive that submission no later
than 30 days after the Advisory Committee meeting. However,
the contesting party may not submit any evidence to the
Secretary that it did not submit to the Advisory Committee. The
contesting party shall simultaneously provide a copy of its
submission to the other party.

(3) If the noncontesting party wishes to respond in
writing to the Secretary, the Secretary must receive that
submission no later than 30 days after the noncontesting party
receives the contesting party's submission. However, the
noncontesting party may not submit any evidence to the
Secretary that it did not submit to the Advisory Committee. The
noncontesting party shall simultaneously provide a copy of its
response to the contesting party.

(4) If the Advisory Committee's recommendation is
contested, the Secretary renders a final decision after taking into
account the two parties’ timely written submissions, if any.

(c) The Secretary approves the accrediting agency for
national recognition if the Secretary determines that the agency
satisfies each of the requirements contained in this part.

(d) The Secretary approves the accrediting agency for
national recognition even if the agency does not satisfy each of
the requirements contained in this part if the Secretary
determines that the agency’s effectiveness is not impaired by the
noncompliance.

(e) If the Secretary approves the accrediting agency for
national recognition, the Secretary defines--

(1) The scope of the agency'’s recognition for Federal
purposes, which shall include the—
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(i) Geographic area;"
(i) Degrees and certificates awarded,;

. (iii) Types of institutions, programs, or both that the
agency may accredit; and

(iv) Preaccreditation status(es), if any, that the
Secretary approves for recognition; and

(2) The recognition period, which does not exceed five
years. '

(f) If the Secretary denies recognition to the accrediting
agency or grants recognition for a scope namower than that
requested by the agency, the Secretary indicates in writing the
reasons for that decision.

(g) Ifthe Secretary defers a decision on the accrediting
agency's application, the Secretary--

(1) Indicates in Writing the reasons for the deferral and
the deferral period; and

~ (2) Automatically extends any previously granted
recognition period until the Secretary reaches a decision on the
renewal application.

(h) If the Secretary does not reach a final decision on
an accrediting agency's application for renewal of recognition
before the expiration of the agency's recognition period, the
Secretary automatically extends the previously granted
recognition period until the Secretary reaches a decision on the
renewal application.

(Authority: 20 U.S.C. 1099b)

Sec. 60214 Limitation, suspension, or termination of

‘recognition.

(a)(1) The Secretary may limit, suspend, or terminate

.the recognition of an accrediting agency before completion of its

previously granted recognition period if the Secretary determines,
after notice and opportunity for a hearing, that the agency fails or
has failed to satisfy any of the requirements of this part.

(2)(i) If the agency requests a hearing, the hearing is
conducted by the Advisory Committee or by a subcommittee of
five members of the Advisory Committee, selected by the
Secretary, if the Secretary determines that a more timely hearing
is necessary than can be accommodated by the schedule of the
full Advisory Committee. .

(i) If the Secretary selects a subcommittee of the

'Adwsory Committee instead of the full Advisory Committee, the

agency may challenge the membership of the subcommittee on

grounds of conflict of interest on the part of one or more of the
members of the subcommittee, and the Secretary replaces the
member(s) if the agency's challenge is successful.

(i) The designated Department official arranges for a
transcript to be made of the hearing.

(b) The designated Department official begins a
limitation, suspension, or termination proceeding against an
accrediting agency by sending the agency a notice that—

(1) Informs the agency of the Secretary's intent to |Imlt
suspend or terminate its recognition;

(2) Identifies the alleged violations of the governing
regulations that constitute the basis for the action;

(3) Describes the limits to be imposed if the Secretary
seeks to limit the accrediting agency;

(4) Specifies the effective date of the limitation,
suspension, or termination; and

(5) Informs the agency that it may—

(i) Submit to the designated Department official a
written response to the notice no later than 30 days after it
receives the notice; and

(i) Request a hearing, which shall take place in
Washington, DC, before the Advisory Committee or
subcommittee if the agency submits a hearing request to the
designated Department official no later than 30 days after it
receives the notice.

(c)(1) As part of its response to the limitation,
suspension, or termination notice or its hearing request, if any,
the accrediting agency shall identify the issues and facts in
dispute and its position with regard to those issues and facts.

(2) After receipt of the agency's response and hearing
request, if any, the designated Department official--

(i) Transmits the limitation, 'suspension, or termination
notice and the agency's response, if any, to that notice to the
Advisory Committee or subcommittee; and

(ii) Establishes the date and time of any hearing before
the Advisory Committee or subcommittee.

(d)(1) Except as provided in paragraph (d)(2) of this
section, if a hearing is held, the Advisory Committee or
subcommittee shall allow the designated Department official, the
accrediting agency, and any interested party to make an oral or
written presentation. That presentation may include the
introduction of written and oral evidence.
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(2) If the designated Department official and the
accrediting agency each agree, the Advisory Committee or
subcommittee review shall be based solely on the written
materials submitted to it under paragraph (c)(2)(i) of this section.

(e)(1) After the Advisory Committee or subcommittee
reviews the presentations, it shall issue an opinion in which it--

(i) Makes findings of fact based upon the evidence
presented;

(iiy Recommends whether a limitation, suspension, or
termination of the agency’s recognition is warranted; and

(iii) Provides the reasons for that recommendation.
(2) The Advisory Committee or subcommittee shall--
(i) Transmit its written opinion to the Secretary; and

(ii) Provide a copy of its opinion to the designated
Department official and the accrediting agency.

(H(1) Unless the Advisory Committee's or
subcommittee's recommendation is appealed, after receiving the
recommendation, the Secretary issues a decision on whether to
limit, suspend, or terminate the agency's recognition, based upon
the Advisory Committee's or subcommittee's recommendation
and the full record before the Advisory Committee or
subcommittee.

(2) Either the accrediting agency or the designated
Department official may appeal the Advisory Committee's or
subcommittee's recommendation by filing a notice of appeal with
the Secretary within 10 days of receipt of the Advisory
Committee's or subcommittee's recommendation. If either party
files an appeal with the Secretary, that party shall simultaneously
provide a copy of the notice of appeal to the other party.

(3) The party appealing the Advisory Committee's or
subcommittee's recommendation has 30 days after its receipt of
the recommendation to make a written submission to the
Secretary challenging the recommendation. However, the
appealing party may not submit any evidence that was not
submitted to the Advisory Committee or subcommittee. The
appealing party shall simultaneously provide a copy of the
submission to the other party.

(4) The nonappealing party has 30 days from the date
it receives the appealing party's submission to file a written
response to the Secretary regarding the submissions of the
appealing party and shall simultaneously provide the appealing
party with a copy of its response. The nonappealing party may
not submit any evidence that was not submitted to the Advisory
Committee or subcommittee.

(5) If the Advisory Committee's or subcommittee's
recommendation is appealed, the Secretary renders a final
decision after taking into account that recommendation and the
parties’ written submissions on appeal. (Authority: 20 U.S.C.
1099b)

Sec. 602.15 Appeals procedures.

An accrediting agency may appeal the Secretary's final
decision under this part regarding the agency's recognition to the
Federal courts as a final decision in accordance with applicable
Federal law.

(Authority: 20 U.S.C. 1099b)

Sec. 602.16 Publication of list of recognized agencies.

(a) The Secretary periodically publishes in the Federal
Register a list of recognized accrediting agencies and each
agency's scope of recognition.

(b) If the Secretary denies recognition to a previously
recognized accrediting agency, or limits, suspends, or terminates
its recognition during a previously granted recognition period, the
Secretary publishes a notice of that action in the Federal
Register and makes available to the public, upon request, the
Secretary's determination.

(Authority: 20 U.S.C. 1099b)

Subpart C--Criteria for Secretarial Recognition

Sec. 602.20 Geographlc scope of accrediting activitles.

To be listed by the Secretary as a nationally
recognized accrediting agency, an accrediting agency must
demonstrate to the Secretary that the geographical scope of its
accrediting activities covers--

(a) A State, if the agency is a component of a State '

government;

(b) A region of the United States that includes at least
three States that are contiguous or in close geographical
proximity to one another, or

(c) The United States.

(Authority: 20 U.S.C. 1099b)

Sec. 602.21 Adminlstrative and fiscal responsibllity.

(a) To be listed by the Secretary as a nationally
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recognized accrediting agency, an accrediting agency must
demonstrate to the Secretary that it has the administrative and
fiscal capability to carry out its accreditation activities in light of
its requested scope of recognition.

(b) The Secretary considers that an accrediting agency
meets the requirements of paragraph (a) of this section if it has,
and will likely continue to have--

¢ Adequéte administrative staff to--

(i) Carry out its accrediting responsibilities effectively;
and

(i) Manage its finances effectively;

(2) Competent and knowledgeable individuals, qualified
by experience and training, responsible for on-site evaluation,
policy-making, and decision-making regarding accreditation and
preaccreditation status;

(3) Representation on its evaluation, policy, and
decision-making bodies of--

(i) For an institutional accrediting agency, both
academic and administrative personnel; and

(i) For a programmatic accrediting agency, both
educators and practitioners;

(4) Representation of the public on all decision-making
bodies;

(5) Clear and effective controls against conflicts of
interest or the appearance of conflicts of interest by the agency's
board members, commissioners, evaluation team members,
consultants, administrative staff, and other agency
representatives;

(6) Adequate financial resources to carry out its
accrediting responsibilities, taking into account the funds required
to conduct the range of accrediting activities specified in the
requested scope of recognition and the income necessary to
meet the anticipated costs of its activities in the future; and

(7) Complete and accurate records of--

(i) its last two full accreditation or preaccreditation
reviews of each institution or program, including on-site
evaluation team reports, institution or program responses to on-
site reports, periodic review reports, any reports of special
reviews conducted by the agency between regular reviews, and
the institution’s of program’s most recent self-study report; and

(i) Al preaccreditation and accreditation decisions,
including all adverse actions.

ACCREDITING AGENCIES

.

‘FOR THE Recoenmon oF}

(Authority: 20 U.S.C. 1098b)

Sec. 602.22 Accreditation experience.

(a) To be listed by the Secretary as a nationally
recognized accrediting agency, an accrediting agency must
demonstrate to the Secretary that it has adequate experience in
accrediting institutions, programs, or both.

(b) The Secretary considers that an accrediting agency
satisfies the requirements of paragraph (a) of this section if it
has--

(1) Granted accreditation or preaccreditation status to
institutions or programs in the geographical area for which it
seeks recognition;

(2) Conducted accreditation activities covering the
range of the specific degrees, certificates, and programs for
which it seeks recognition, including—-

(i) Granting accreditation or preaccreditation status;
and

(i) Providing technical assistance related to
accreditation to institutions, programs, or both; and

(3) Established policies, evaluative criteria, and
procedures, and made evaluative decisions, that are accepted
throughout the United States by--

(I) Educators and educational institutions; and

(i) Licensing bodies, practitioners, and employers in
the professional or vocational fields for which the educational
institutions or programs within the agency’s jurisdiction prepare
their students.

(Authority: 20 U.S.C. 1099b)

Sec. 602.23 Application of standards.

(a) To be listed by the Secretary as a nationally
recognized accrediting agency, an accrediting agency must
demonstrate to the Secretary that it consistently applies and
enforces written standards that ensure that the education or
training offered by an institution or program is of sufficient quality
to achieve, for the duration of any accreditation period granted by
the agency, the stated objective for which it is offered.

(b) The Secretary considers that an accrediting agency
meets the requirements of paragraph (a) of this section if--

(1) The agency's written standards and procedures for
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accreditation and preaccreditation, if that latter status is offered,
comply with the requirements of this part;

(2) The agency's preaccreditation standards, if offered,
are appropriately related to the agency's accreditation standards,
with a limit on preaccreditation status of no more than five years
for any institution or program;

(3) The agency's organizations, functuons and
procedures include effective controls against the inconsistent
application of its criteria and standards;

(4) The agency bases its decisions regarding
accreditation or preaccreditation on its published criteria; and

(5) The agency maintains a systematic program of
review designed to ensure that its criteria and standards are valid
and reliable indicators of the quality of the education or training
provided by the institutions or programs it accredits and are
relevant to the education or training needs of affected students.

(6) The agency demonstrates to the Secretary that, as
a result of its program of review under paragraph (b)}(5) of this
section, each of its standards provides--

(i) A valid measure of the aspects of educational
quality it is intended to measure; and

(i) A consistent basis for determining the educational
quality of different institutions and programs.

(Authority: 20 U.S.C. 1099b)

Sec. 602.24 Accreditation processes.’

(a) To be listed by the Secretary as a nationally
recognized accrediting agency, an accrediting agency must
demonstrate to the Secretary that it has effective mechanisms for
evaluating compliance with its standards and that those
mechanisms cover the full range of an institution’s or program's
offerings, including those offerings conducted at branch
campuses and additional locations.

(b) The Secretary considers that an accrediting agency
meets the requirements of paragraph (a) of this section if--

(1) In determining whether to grant initial or renewed
accreditation, the accrediting agency evaluates whether an
institution or program--

(i) Maintains clearly specified educational objectives
consistent with its mission and appropriate in light of the degrees
or certificates it awards;

(ii) Is successful in achieving its stated objectives;

(i) Maintains degree and certificate requirements that
at least conform to commonly accepted standards; and

(iv) Complies with the agency's criteria;

(2) In reaching its determination to grant |n|t|aI or
renewed accreditation, the accrediting agency--

(i) Requires an in-depth self-study by each institution
or program, in accordance with guidance provided by the agency,
that includes the assessment of educational quality and the
institution's or program'’s continuing efforts to improve educational
quality;

(i) Conducts at least one on-site review of the
institution or program at which the agency obtains sufficient
information to enable it to determine if the institution or program
complies with the agency's criteria;

(iiiy Conducts its own analyses and evaluations of the
self-study and supporting documentation furnished by the
institution or program, and any other appropriate information from
other sources, to determine whether the institution or program
complies with the agency's standards; and

(iv) Provides to the institution or program a detalled
written report on its review assessing--

(A) The institution's or program's compliance with the
agency's standards, including areas needing improvement; and

(B) The institution's or program's performance with
respect to student achievement;

(3) In addition to the on-site visit described in
paragraph (b)(2)(ii} of this section, an institutional accrediting
agency whose accreditation enables the institutions it accredits
to seek eligibility to participate in Title IV, HEA programs
conducts-during the interval between the agency's award .of
accreditation or preaccreditation to the institution or program and
the expiration of the accreditation or preaccreditation period-at
least one unannounced on-site inspection at each institution that
provides vocational education or training for the purpose of
determining whether the institution has the personnel, facilities,
and resources it claimed to have either during its previous on-site
review or in subsequent reports to the accrediting agency;

(4) The accrediting agency--
(i) Monitors institutions or programs throughout the
accreditation or preaccreditation period to ensure continuing

compliance with the agency's standards or criteria; and

(ii) Conducts special evaluations, site visits, or both, as
necessary; and

4-10
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(5) The accrediting agency regularly reevaluates
institutions or programs that have been granted accreditation or
preaccreditation.

(Authority: 20 U.S.C. 1098b)

Sec. 602.25 Substantive change.

(a) To be listed by the Secretary as a nationally
recognized accrediting agency, an institutional accrediting agency
must demonstrate to the Secretary that it maintains adequate
substantive change policies that ensure that any substantive
change to the educational mission or program(s) of an institution
after the agency has granted accreditation or preaccreditation to
the institution does not adversely affect the capacity of the
institution to continue to meet the agency's standards.

(b) The Secretary considers that an accrediting agency
meets the requirements qf paragraph (a) of this section if-

(1) The agency requires prior approval of the
substantive change by the agency before the change is included
in the agency's previous grant of accreditation or preaccreditation
to the institution; and

(2) The agency's definition of substantive change
includes, but is not limited to, the following types of change:

(i) Any change in the established mission or objectives
of the institution;

(ii) Any change in the legal status or form of control of
the institution;

(iii) The addition of courses or programs that represent
a significant departure, in terms of either in the content or method
of delivery, from those that were offered when the agency most
recently evaluated the institution;

(iv) The addition of courses or programs at a degree or
credential level above that included in the institution's current
accreditation or preaccreditation;

(v) A change from clock hours to credit hours or vice
versa; and

(vi) A substantial increase in—

(A) The number of clock or credit hours awarded for
successful completion of a program; or

(B) The length of a program.

(c) The agency has discretion to determine the

5 PART 602-SECRETARY'S PROCEDURES AND CRITERIA FOR THE RECOGNITION OFJ
ACCREDITHNG AGENCIES }

before approval is granted.

(Authority: 20 U.S.C. 1099b)

Sec. 602.26 Required accreditation standards.

(a)(1) To be listed by the Secretary as a nationally
recognized accrediting agency, an accrediting agency must
demonstrate to the Secretary that its accreditation or
preaccreditation standards, or both, are sufficiently rigorous to
ensure that the agency is a reliable authority as to the quality of
the education or training provided by the institutions or programs
it accredits.

(2) For a programmatic accrediting agency that does
not serve as an institutional accrediting agency for any of the
programs it accredits, the standards must address the areas
contained in paragraph (b) of this section in terms of the type and
level of the program rather than in terms of the institution.

(3) If none of the institutions an agency accredits
participates in any Title IV, HEA program, or if the agency only
accredits programs within institutions accredited by an
institutional accrediting agency recognized by the Secretary, the
accrediting agency is not required to have the standards
described in paragraphs (b)(7), (b)}(8), (b)(10), and (b)(12) of this
section.

(b) In order to assure that an accrediting agency is a
reliable authority as to the quality of the education or training
provided by an institution or program it accredits, the agency
must have standards that effectively address the quality of an
institution or program in the following areas:

(1) Curricula.

(2) Faculty.

(3) Facilities, equipment, and supplies.

(4) Fiscal and administrative capacity as appropriate to
the specified scale of operations.

(5) Student support services.

(6) Recruiting and admissions practices, academic
calendars, catalogs, publications, grading, and advertising.

(7) Program length and tuition and fees in relation to
the subject matters taught and the objectives of the degrees or
credentials offered.

(8) Measures of program length in clock hours or credit

procedures it will use to grant prior approval of the substantive | hours.
change, which may, but need not, require an on-site evaluation
4-11
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(9) Success with respect to student achievement in

relation to mission, including, as appropriate, consideration of

course completion, State licensing examination, and job
placement rates.

(10) Default rates in the student loan programs under
Title IV of the Act, based on the most recent data provided by
the Secretary.

) (11) Record of student complaints received by, or
available to, the agency.

(12) Compliance with the institution's program
responsibilities under Title IV of the Act, including any results of
financial or compliance audits, program reviews, and such other
information as the Secretary may provide to the agency.

(c)(1) An accrediting agency shall take appropriate
action if its review of an institution or program under any
standard indicates that the institution or program is not in
compliance with that standard.

(2) If the agency believes that the institution or program
is not in compliance with the standards, the agency shall--

(i) Take prompt adverse action against the institution
or program; or

(i) Require the institution or program to take
appropriate action to bring itself into compliance with the
agency's standards within a time frame specified by the agency.

(3) The accrediting agency has sole discretion to
determine the course of action it chooses under paragraph (c)(2)
of this section and, if it selects the option specified in paragraph
(c)(2)(ii) of this section, the time frame for the institution or
program to bring itself into compliance with agency standards.
However, except as indicated in paragraph (c)(4) of this section,
the specified period may not exceed--

(i) Twelve months, if the program is less than one year
in length;

(i) Eighteen months, if the program is at least one
year, but less than two years, in length; or

(iiiy Two years, if the program is at least two years in
length.

(4) ¥f the institution or program does not bring itself into
compliance within the specified period, the agency must take
adverse action unless the agency extends the period for
achieving compliance for good cause.

(d) An accrediting agency shall have a reasonable
basis for determining that the information it relies on for making

the assessments described in paragraphs (b) and (c¢) of this
section is accurate.

(e) An accrediting agency that has established and
applies the standards in paragraph (b) of this section may
establish any additional accreditation standards as it. deems
appropriate.

(Authority: 20 U.S.C. 1091, 1099b)

Sec. 602.27 Additional required operating procedures.

(a) To be listed by the Secretary as a nationally
recognized accrediting agency, an accrediting agency must
demonstrate to the Secretary that it satisfies the procedural
requirements contained in other provisions of this part and the
additional requirements contained in paragraphs (b) through (h)
of this section.

(b) If the accrediting agency accredits institutions and
that accreditation enables those institutions to seek eligibility to
participate in Title IV, HEA programs--

(1) The agency requires the institution to--

(i) Notify the agency if the institution plans to establish
a branch campus; and

(ii) Submit a business plan described in paragraph
(b)(2) of this section for the branch campus;

(2) The business plan that an institution submits under
paragraph (b)(1)(ii) of this section must contain a description of--

(i) The educational program to be offered at the branch
campus;

(i) The projected revenues and expenditures and cash
flow at the branch campus; and

(i) The operation,
resources at the branch campus;

management, and physical

(3) The agency extends accreditation to the branch
campus only after evaluating the business plan and taking other
necessary actions to permit the agency to determine that the
branch campus has sufficient educational, financial, operational,
management, and physical resources to satisfy the accrediting
agency's standards for accreditation;

(4) The agency undertakes a site visit of. the branch
campus as soon as practicable, but no later.than six months after
the establishment of that branch campus;

(5) The agency undertakes a site visit of an institution
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that has undergone a change of ownership that resulted in a
change of control as soon as practicable, but no later than six
months after the change of ownership; and

(6) The agency requires any institution it accredits that
enters into a teach-out agreement with another institution to
submit that teach-out agreement to the agency for approval and
approves the teach-out agreement if the agreement--

(i) Is consistent with applicable stahdards and
regulations; and

(ii) Provides for the equitable treatment of students by
ensuring that--

(A) Students are provided, without additional charge,
all of the instruction promised by the closed institution prior to its
closure but not provided to the students because of the closure;
and

(B) The teach-out institution is geographically
proximate to the closed institution and can demonstrate
compatibility of its program structure and scheduling to that of the
closed institution.

(c) The accrediting agency maintains and makes
publicly available written materials describing—-

(1) Each type of accreditation and preaccreditation
granted by the agency;

(2) Its procedures for applying for accreditation or
preaccreditation;

(3) The criteria and procedures used by the agency for
determining whether to grant, reaffirm, reinstate, deny, restrict,
revoke, or take any other action related to each type of
accreditation and preaccreditation that the agency grants;

(4) The names, academic and professional
qualifications, and relevant employment and organizational
affiliations of the members of the agency's policy and decision-
making bodies as well as the agency's principal administrative
staff, and

(5) The institutions or programs that the agency
currently accredits or preaccredits and the date when the agency
will review or reconsider the accreditation or preaccreditation of
each institution or program.

(d) In accordance with agency policy, the accrediting
agency publishes the year when an institution or program subject
to its jurisdiction is being considered for accreditation or
preaccreditation and provides an opportunity for third-party
comment, either in writing or at a public hearing, at the agency's
discretion, concerning the institution’s or program’s qualifications

for -accreditation or preaccreditation.

(e) The accrediting agency provides advance public
notice of proposed new or revised criteria, giving interested
parties adequate opportunity to comment on these proposals
prior to their adoption.

(f) The accrediting agency--

(1) Reviews any complaint it receives against an
accredited institution or program, or the agency itself, that is
related to the agency's standards, criteria, or procedures; and

(2) Resolves the complaint in a timely, fair, and
equitable manner.

(9) The accrediting agency ensures that, if an
institution or program elects to make a public disclosure of its
accreditation or preaccreditation status granted by the agency,
the institution or program discloses that status accurately,
including the specific academic or instructional programs covered
by that status and the name, address, and telephone number of
the accrediting agency.

(h) The accrediting agency provides for the public
correction of incorrect or misleading information released by an
accredited or preaccredited institution or program about--

(1) The accreditation status of the institution or
program;

(2) The contents of reports of site team visitors; and

(3) The agency's accrediting actions with respect to the
institution or program.

(Authority: 20 U.S.C. 1099b)

(Approved by the Office of Management and Budget under
control number 1840-0607)

Note: OMB control number amended September 7, 1994,
effective September 7, 1994,

Sec. 602.28 Due process for institutions and programs.

(a) To be listed by the Secretary as a nationally
recognized accrediting agency, an accrediting agency must
demonstrate to the Secretary that the procedures it uses
throughout the accrediting process satisfy due process
requirements.

(b) The Secretary considers that an accrediting
agency's procedures satisfy due process requirements if-
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(1) The agency sets forth in writing its procedures
governing its accreditation or preaccreditation processes;

(2) The agency's procedures afford an institution or
program a reasonable period of time to comply with agency
requests for information and documents;

(3) The agency notifies the institution or program in
writing of any adverse accrediting action;

(4) The agency's notice details the basis for any
adverse accrediting action;

(5) The agency permits the institution or program the
opportunity to appeal an adverse accrediting action, and the right
to representation by counsel during an appeal, except that the
agency, at its sole discretion, may limit the appeal to a written
appeal; and

(6) The agency notifies the appellant in writing of the
result of the appeal and the basis for that result.

(Authority: 20 U.S.C. 1098b)

Sec. 602.29 Notification of accrediting agency decisions.

(a) To be listed by the Secretary as a nationally
recognized accrediting agency, except as provided in paragraph
(b) of this section, an accrediting agency must demonstrate to
the Secretary that its written policies, procedures, and practices
require it to notify the Secretary, the appropriate State
postsecondary review entity, the appropriate accrediting
agencies, and the public of the following types of decusnons no
later than 30 days after a decision is made:

(1) A decision by the agency to award initial
accreditation or preaccreditation to an institution or program.

(2) A final decision by the agency to-—-

(i) Deny, withdraw, suspend, or terminate the
accreditation or preaccreditation of an institution or program; or

(ii) Take other adverse action against an institution or
program. :

(3) A decision by the agency to place an institution or -

program on probation.

(4) A decision by an accredited institution or program
to withdraw voluntarily from accreditation or formal
preaccreditation status.

(5) A decision by an accredited institution or program
to let its accreditation or preaccreditation lapse.

(b) If the agency's final decision is to deny, withdraw,
suspend, or terminate the accreditation or preaccreditation of an
institution or program or to take other adverse action against an
institution or program, the agency must notify the Secretary of
that decision at the same time it notifies the institution or
program.

(c) No later than 60 days after a final decision, the
accrediting agency makes available to the Secretary, the
appropriate State postsecondary review entity, and the public
upon request, a brief statement summarizing the reasons for the
agency's determination to deny, withdraw, suspend, or terminate
the accreditation or preaccreditation of an institution or program,
and the comments, if any, that the affected institution or program
may wish to make with regard to that decision.

(d)(1) For purposes of the decisions described in
paragraph (a)(4) of this section, the date of the decision is the
date on which the accrediting agency receives notification by the
institution or program that it is voluntarily withdrawing from
accreditation or preaccreditation.

(2) For purposes of the decisions described in
paragraph (a)(5) of this section, the date of the decision is the
date on which accreditation or preaccreditation lapses.

(Authority: 20 U.S.C. 1099b)

Sec. 602.30 Regard for decisions of States and'other
accrediting agencies.

(a) To be listed by the Secretary as a nationally
recognized accrediting agency, an accrediting agency must
demonstrate to the Secretary that--

(1) ¥f the accrediting agency accredits institutions--

(i) The agency accredits only those institutions that are
legally authorized under applicable State law to provide a
program of education beyond the secondary level;

(ii) The agency does not renew, under the conditions
described in paragraph (b) of this section, the accreditation or
preaccreditation of an institution during a period in which the
institution-—

(A) Is the subject of an interim action by a recognized
institutional accrediting agency potentially leading to the
suspension, revocation, or termination of accreditation or
preaccreditation;

(B) Is the subject of an interim action by a State

‘agency potentially leading to the suspension, revocation, or

termination of the institution's legal authority to provide
postsecondary education;
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) (C) Has been notified of a threatened loss of
accreditation, and the due process procedures required by the
action have not been completed; or

(D) Has been notified of a threatened suspension,

" revocation, or termination by the State of the institution’s legal

authority to provide postsecondary education, and the due
process procedures required by the action have not been
completed;

(iii) In considering whether to grant initial accreditation
or preaccreditation to an institution, the agency takes into
account actions by--

(A) Recognized institutional accrediting agencies that
have denied accreditation or preaccreditation to the institution,
placed the institution on public probationary status, or revoked
the accreditation or preaccreditation of the institution; and

(B) A State agency that has suspended, revoked, or
terminated the institution's legal authority to provide
postsecondary education;

(iv) If the agency grants accreditation or
preaccreditation to an institution notwithstanding the actions
described in paragraph (a)(1)(ii) or (a)(1)(iii) of this section, the
agency provides the Secretary a thorough explanation, consistent
with its accreditation standards, why the previous action by a
recognized institutional accrediting agency or.the State does not
preclude the agency's grant of accreditation or preaccreditation;
and

(v) If arecognized institutional accrediting agency takes
an adverse action with respect to a dually-accredited institution
or places the institution on public probationary status, or if a
recognized programmatic accrediting agency takes an adverse
action for reasons associated with the overall institution rather
than the specific program against a program offered by an
institution or places the program on public probation, the agency
promptly reviews its accreditation or preaccreditation of the
institution to determine if it should also take adverse action
against the institution.

(2) If the accrediting agency accredits programs--

(i) The agency does not renew, under the conditions
described in paragraph (b) of this section, the accreditation or
preaccreditation status of a program during any period in which
the institution offering the program--

(A) Is the subject of an interim action by a recognized
institutional accrediting agency potentially leading to the
suspension, revocation, or temmination of accreditation or
preaccreditation;

(B) Is the subject of an interim action by a State

SE o - ACCRE[DI]TIING AGENCHES

agency potentially leading to the suspension, revocation, or
termination of the institution's legal authority to provide
postsecondary education;

(C) Has been notified of a threatened loss of
accreditation, and the due process procedures required by the
action have not been completed;

(D) Has been notified of a threatened suspension,
revocation, or termination by the State of the institution's legal
authority to provide postsecondary education, and the due
process procedures required by the action have not been
completed;

(ii) In considering whether to grant initial accreditation
or preaccreditation to a program, the agency takes into account
actions by--

(A) Recognized institutional accrediting agencies that
have denied accreditation or preaccreditation to the institution
offering the program, placed the institution on public probationary
status, or revoked the accreditation or preaccreditation of the
institution; and

(B) A State agency that has suspended, revoked, or
terminated the institution's legal authority to provide
postsecondary education;

(i) If the agency grants accreditation or
preaccreditation to a program notwithstanding the actions
described in paragraph (a)(2)(ii) of this section, the agency
provides to the Secretary a thorough explanation, consistent with
its accreditation standards, why the previous action by a
recognized institutional accrediting agency or the State does not
preclude the agency's grant of accreditation or preaccreditation;
and

. (iv) If a recognized institutional accrediting agency
takes adverse action with respect to the institution offering the
program or places the institution on public probationary status,
the agency promptly reviews its accreditation or preaccreditation
of the program to determine if it should take adverse action
against the program.

(3) The agency routinely shares with other appropriate
recognized accrediting agencies and State agencies information
about the accreditation or preaccreditation status of an institution
or program and any adverse actions it has taken against an
accredited or preaccredited institution or program.

(b) An accrediting agency is subject to the
requirements contained in paragraph (a) of this section if the
accrediting agency knew, or should have known, of the actions
being taken by another recognized accrediting agency or State
agency.

(Authority: 20 U.S.C. 1099b)
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PART 603--SECRETARY'S RECOGNITION PRO-
CEDURES FOR STATE AGENCIES

Subpart A--(Reserved)

Subpart B--Criteria for State Agencies

Sec.

603.20 Scope.

603.21 Publication of list.

603.22 Inclusion on list.

603.23 Initial recognition, and reevaluation.

603.24 Criteria for State agencies.

Authority: 20 U.S.C. 403(b), 1085(b), 1141(a), 1248(11); 42

U.S.C. 293a(b), 295f-3(b), 295h-4(1)(D), 298b(f); 38 U.S.C.
1775(a), unless otherwise noted.

Subpart A--(Reselzved)

Subpart B--Criteria for State Agencies

Sec. 603.20 Scope.

(a) Pursuant to section 438(b) of the Higher Education
Act of 1965 as amended by Pub. L. 92-318, the Secretary is
required to publish a list of state agencies which he determines
to be reliable authorities as to the quality of public postsecondary
vocational education in their respective States for the purpose of
determining eligibility for Federal student assistance programs
administered by the Department.

(b) Approval by a State agency included on the list will
provide an alternative means of satisfying statutory standards as
to the quality of public postsecondary vocational education to be
undertaken by students receiving assistance under such
programs.

(Authority: 20 U.S.C. 1087-1(b))
Sec. 603.21 Publication of list.

Periddica"y the Secretary will publish a list in the
FEDERAL REGISTER of the State agencies which he
determines to be reliable authorities as to the quality of public

postsecondary vocational education in their respective States.

(Authority: 20 U.S.C. 1087-1(b))

Sec. 603.22 Inclusion on list.

Any State agency which desires to be listed by the
Secretary as meeting the criteria set forth in Sec. 603.24 should
apply in writing to the Director, Division of Eligibility and Agency
Evaluation, Office of Postsecondary Education, Department of
Education, Washington, DC 20202.

(Authority: 20 U.S.C. 1087-1(b))
Sec. 603.23 Initial recognition, and reevaluation.

For initial recognition and for renewal of recognition,
the State agency will furnish information establishing its
compliance with the criteria set forth in Sec. 603.24. This
information may be supplemented by personal interviews or by
review of the agency's facilities, records, personnel qualifications,
and administrative management. Each agency listed will be
reevaluated by the Secretary at his discretion, but at least once
every four years. No adverse decision will become final without
affording an opportunity for a hearing.

(Authority: 20 U.S.C. 1087-1(b))
Sec. 603.24 Criteria for State agencies.

The following are the criteria which the Secretary will
utilize in designating a State agency as a reliable authority to -
assess the quality of public postsecondary vocational education

in its respective State.

(a) Functional aspects. The functional aspects of the
State agency must be shown by:

(1) Its scope of operations. The agency:

(i) Is statewide in the scope of its operations and is
legally authorized to approve public postsecondary vocational
institutions or programs;

(i) Clearly sets forth the scope of its objectives and
activities, both as to kinds and levels of public postsecondary
vocational institutions or programs covered, and the kinds of
operations performed;

(iii) Delineates the process by which it differentiates
among and approves programs of varying levels.

(2) Its organization. The State agency:
(i) - Employs qualified personnel and uses sound
procedures to carry out its operations in a timely and effective

manner,

(i) Receives adequate and timely financial support, as
shown by its appropriations, to carry out its operations;

(i) Selects competent and knowledgeable persons,
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qualified by experience and training, and selects such persons in
accordance with nondiscriminatory practices, (A) to participate on
visiting teams, (B) to engage in consultative services for the
evaluation and approval process, and (C) to serve on
decision-making bodies.

(3) Its procedures. The State agency:

(i) Maintains clear definitions of approval status and
has developed written procedures for granting, reaffirming,
revoking, denying, and reinstating approval status;

(i) Requires, as an integral part of the approval and
reapproval process, institutional or program self-analysis and
onsite reviews by visiting teams, and provides written and
consultative guidance to institutions or programs and visiting
teams.

(A) Self-analysis shall be a qualitative assessment of
the strengths and limitations of the instructional program,
including the achievement of institutional or program objectives,
and should involve a representative portion of the institution's
administrative staff, teaching faculty, students, governing body,
and other appropriate constituencies.

(B) The visiting team, which includes qualified
examiners other than agency staff, reviews instructional content,
methods and resources, administrative management, student
services, and facilities.” It prepares written reports and
recommendations for use by the State agency.

(iii) Reevaluates at reasonable and regularly scheduled
intervals institutions or programs which it has approved.

(b) Responsibility and reliability. The responsibility and
reliability of the State agency will be demonstrated by:

(1) Its responsiveness to the public interest. The State

agency:

(i) Has an advisory board which provides for
representation from public employment services and employers,
employees, postsecondary vocational educators, students, and
the general public, including minority groups. Among " its
functions, this structure provides counsel to the State agency
relating to the development of standards, operating procedures
and policy, and interprets the educational needs and manpower
projections of the State's public postsecondary vocational
education system;

(i) Demonstrates that the advisory body makes a real
and meaningful contribution to the approval process;

(iii) Provides advance public notice of proposed or
revised standards or regulations through its regular channels of
communications, supplemented, if necessary, with direct
communication to inform interested members of the affected
community. In addition, it provides such persons the opportunity

to comment on the standards or regulations prior to their
adoption;

(iv) Secures sufficient qualitative information regarding
the applicant institution or program to enable the institution or
program to demonstrate that it has an ongoing program of
evaluation of outputs consistent with its educational goals,

(v) Encourages experimental and innovative programs
to the extent that these are conceived and implemented in a

-manner which ensures the quality and integrity of the institution

or program;

(vi) Demonstrates that it approves only those
institutions or programs which meet its published standards; that
its standards, policies, and procedures are fairly applied; and that
its evaluations are conducted and decisions are rendered under
conditions that assure an impartial and objective judgment;

(vii) Regularly reviews its standards, policies and
procedures in order that the evaluative process shall support
constructive analysis, emphasize factors of critical importance,
and reflect the educational and training needs of the student;

(viii) Performs no function that would be inconsistent
with the formation of an independent judgment of the quality of
an educational institution or program;

(ix) Has written procedures for the review of complaints
pertaining to institutional or program quality as these relate to the
agency’s standards, and demonstrates that such procedures are
adequate to provide timely treatment of such complaints in a
manner fair and equitable to the complainant and to the
institution or program; .

(x) Annually makes available to the public (A) its
policies for approval, (B) reports of its operations, and (C) list of
institutions or programs which it has approved;

(xi) Requires each approved school or program to
report on changes instituted to determine continued compliance
with standards or regulations;

(xii) Confers regularly with counterpart agencies that
have similar responsibilities in other and neighboring States
about methods and techniques that may be used to meet those
responsibilities. :

(2) Its assurances that due process is accorded to
institutions or programs seeking approval. The State agency:

(i) Provides for adequate discussion during the on-site
visit between the visiting team and the faculty, administrative
staff, students, and other appropriate persons;

(i) Fumnishes as a result of the evaluation visit, a
written report to the institution or program commenting on areas
of strength, areas needing improvement, and, when appropriate,
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suggesting means of improvement and including specific areas,
if any, where the institution or program may not be in compliance
with the agency's standards;

(iii} Provides the chief executive officer of the institution
or program with opportunity to comment upon the written report
and to file supplemental materials pertinent to the facts and
conclusions in the written report of the visiting team before the
agency takes action on the report;

(iv) Provides the chief executive officer of the institution
with a specific statement of reasons for any adverse action, and
notice of the right to appeal such action before an appeal body
designated for that purpose;

(v) Publishes rules of procedure regarding appeals;

(vi) Continues the approval status of the institution or
program pending disposition of an appeal;

(vii) Furnishes the chief executive officer of the
institution or program with a written decision of the appeal body,
including a statement of its reasons therefor.

(c) Capacity to foster ethical practices. The State
agency must demonstrate its capability and willingness to foster
ethical practices by showing that it: '

‘ (i) Promotes a well-defined set of ethical standards
governing institutional or programmatic practices, including
recruitment, advertising, transcripts, fair and equitable student

tuition refunds, and student placement services;

(i) Maintains appropriate review in relation to the
ethical practices of each approved institution or program.

(Authority: 20 U.S.C. 1087-1(b))
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PART 653--PAUL DOUGLAS TEACHER
SCHOLARSHIP PROGRAM

Subpart A--General

Sec.

653.1 What is the Paul Douglas Teacher Scholarship Program?
653.2 Who is eligible for an award?

653.3 What kind of activity may be assisted?

653.4 What regulations apply?

653.5 What definitions apply?
Subpart B--How Does a State Apply for a Grant?
653.10 What must a State do to apply for a grant?

653.11 What is the content of a grant application?

Subpart C-How Does the Secretary Make a
Grant to a State?

653.20 How does the Secretary approve a grant application?

653.21 How does the Secretary determine the amount of a grant
to a State?

Subpart D--How Does a Student Apply for a
Scholarship?

653.30 What must a student do to apply for a scholarship?

653.31 Where does a student obtain an application?

Subpart E--How Does a State Select Scholars?

653.40 How does the selection panel select scholars?
653.41 Who is eligible to be selected as a scholar?

653.42 What are the selection criteria énd procedures?

Subpart F--What Are the
Conditions?

Scholarship

653.50 What agreement must a scholar have with the State
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Agency?

653.51 What are the requirements for a scholar to receive
scholarship payments?

Subpart G--¥What Post-Award Conditions Must
Be Met by State Agencies and Scholars?

653.60 What requirements must a State Agency meet in the
administration of this program?

653.61 How does a scholar fulfill the teaching obligation under
this program?

653.62 What are the consequences of a scholar's noncompliance
with the scholarship agreement?

Authority: 20 U.S.C. 1104-1104k, unless otherwise noted.

Subpart A--General

Sec. 653.1 What Is the Paul Douglas Teacher Scholarship
Program?

Under the Paul Douglas Teacher Scholarship Program
the Secretary makes grants to the States to award scholarships
to outstanding secondary school graduates who demonstrate an
interest in teaching to enable and encourage them to pursue
teaching careers at the preschool, elementary, or secondary
level.

(Authority: 20 U.S.C. 1104)

Sec. 653.2 Who Is eligible for an award?

(a) States are eligible for grants under this program.
) (b) Students who meet the eligibility criteria in Sec.
653.41 are eligible to be selected for scholarships under this
program.

(Authority: 20 U.S.C. 1104 and 1104b)

Sec. 653.3 What kind of actlvity may be assisted?

A State may use its funds under this program,
including principal and interest payments it receives from
scholars under Sec. 653.62, only for making scholarship
payments to scholars.

(Authority: 20 U.S.C. 1104)

4



Q

ERIC

Aruitoxt provided by Eic:

L -, PART683:PAUL

Sec. 653.4 What regulations apply?

The following regulations apply to this program:

(a) The Education Department General Administrative
Regulations (EDGAR) as follows:

(1) 34 CFR 75.60-75.62 (regarding the ineligibility of
certain individuals to receive assistance under part 75 (Direct
Grant Programs)). :

(2) 34 CFR part 76 (State-Administered Programs).

(3) 34 CFR part 77 (Definitions that Apply to
Department Regulations).

(4) 34 CFR part 79 (Intergovernmental Review of
Department of Education Programs and Activities).

(5) 34 CFR part 80 (Uniform Administrative
Requirements for Grants and Cooperative Agreements to State
and Local Governments).

(6) 34 CFR part 82 (New Restrictions on Lobbying).

(7) 34 CFR part 85 (Governmentwide Debarment and
Suspension (Nonprocurement) and Governmentwide

Requirements for Drug-Free Workplace (Grants)).

(8) 34 CFR part 86 (Drug-Free Schools and
Campuses).

(b) The regulations in this part 653.

(Authority: 20 U.S.C. 1104 et. seq.)

Sec. 653.5 What definitions apply?

(a) Definitions in the HEA.

(1) The following term used in this part is defined in
section 472 of the HEA:

Cost of attendance

(2) The following term used in this part is defined in
section 1201(a) of the HEA:

Institution of higher education

(b) Definitions in EDGAR. The following terms used in
this part are defined in 34 CFR 77.1:

Application
Department

'DOUGLAS TEACHER SCHOLARSHIP PROGRAM .

EDGAR

Elementary school

Local educational agency (LEA)
Nonprofit

Preschool

Private

Public

Secondary school

Secretary

State

State educational agency (SEA)

(c) Other definitions. The following definitions also
apply to this part: .

Academic year means a period of time during which a
full-time student at an institution of higher education is expected
to complete the equivalent of one of the following:

(i) Two semesters.

(i) Two trimesters.

(iii) Three quarters.

Award year means the period of time from July 1 of
one year through June 30 of the following year.

Federally approved teacher shortage areas means
areas that are-—-

(i{A) Geographic regions in a State in which there are
shortages of elementary or secondary school teachers: or

(B) Specific grade levels or academic, instructional,
subject matter, or discipline classifications in which there are
statewide shortages of elementary or secondary school teachers;
and ’

(ii) Designated by the Secretary in accordance with 34
CFR 682.210()(6) or (7), except that the Secretary gives special

‘consideration to areas--

(A) In which emergency certification of individuals is
being used to correct teacher shortages; and

(B) In States that have retirement laws permitting early
retirement.

Full-time student means a student enrolled in an
institution of higher education who is carrying a full-time
academic workload as determined by the institution under
standards applicable to all students enrolled in that student's
program.

Geographically isolated area means an area that lacks
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close economic and social relationships with an urbanized area,
as defined by the Bureau of the Census, that is not easily
accessible by public transportation.

Group historically underrepresented in teaching means
a group of individuals whose representation among teachers in
the State is proportionately less than its representation among
the general population in the State, as determlned by the State,
over a sngnlf icant period of time.

HEA means the Higher Education Act of 1965, as
amended.

Inner city means the central or most densely populated
region within an incorporated city that has a population of 50,000
or more.

Limited English proficient students means students--
(i)(A) Who were not born in the United States;

(B) Whose parents normally use a language other than
English;

(C) Who come from environments in which a language
other than English is dominant; or

(D) Who are American Indian and Alaskan Natives and
come from environments where a language other than English
has had a significant impact on their level of English language
proficiency; and

(i) Who by reason thereof, have sufficient difficulty
speaking, reading, writing, or understanding the English language
to deny these students the opportunity to learn successfully in
classrooms in which English is the language of instruction, or to
participate fully in society. -

Participating State means a State that has submitted
a grant application that has been approved by the Secretary
under this program.

Preschool-age children means cﬁildren who are
younger than the age at which their State of residence provides
elementary education.

Present and projected teacher shortage and surplus
areas means present and projected teacher shortage and surplus
areas in a State, as determined by the State on the basis of the
demand for and supply of qualified early childhood, elementary,
and secondary teachers in the State and the demand for and
supply of teachers with training in specific academic disciplines.

Principal means a school principal or the principal's
designee.

PART 653—PAUL DOUGLAS TEACHER s¢H'o_L'_A|§.s,_|'.|.|'pJ;S‘R\oGRA‘M ‘

Related services has the meaning given that term in

_ section 602(a)(17) of the Individuals with Disabilities Education

Act,

] Rural means any area that is outside an urbanized
area, as defined by the Bureau of the Census, and outside any
place, incorporated or Bureau of the Census designated, having
a population of 2.590‘ or more.

Scholar means an individual who is selected as a Paul
Douglas Teacher Scholar.

" Scholarship means an award made to a scholar under
this part.

School-age population means the population ages 5 to
17. o

Students from low-incomie backgrounds ‘means
students from families whose taxable income for the preceding
year did not exceed 150 percent of an amount equal to the
poverty level determined by using criteria of poverty established
by the Bureau of Census of the U.S. Department of Commerce.

_ Students with disabilities has the meaning given the
term "children with disabilities" in section 602(a)(1) of the
individuals with Disabilities Education Act.

Students who are from disadvantaged backgrounds
means students--

(i) From low-income backgrounds;

(ii) Who are ethnic or racial minorities; or

(iii) With disabilities.

Teach on a full-time basis means teach the same
number of hours required of teachers who have full-time
contracts, as determined by the institution or agency in which an
individual is teaching, for a minimum of one academic term, as
defined by the institution or agency in which an individual is
teaching.

(Authority: 20 U.S.C. 1104 et seq., 1141)

Subpart B--How Does a State Apply for a Grant?

Sec. 653.10 What must a State do to apply for a grant?

(a) To apply for a grant under this program, a State
must submit an application to the Secretary—-for review and
approval--by the deadline announced annually by the Secretary
in the Federal Register.
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(b) On the Secretary's approval of its initial grant
application for fiscal year 1993 or thereafter, a State need not
submit new applications to be considered for funding under this
program in subsequent years, except that any changes in the
State's program must be incorporated in a revised application
which must be submitted to the Secretary for approval.

(Authority: 20 U.S.C. 1104b)

Sec. 653.11 What is the content of a grant application?

A State's grant application must--
(a) Identify--

(1) The State agency responsible for administering this
program (SA), which must be--

(i) The State agency that administers the State Student
Incentive Grants Program under title IV, part A, subpart 4 of the
HEA;

(i) The State agency that administers the Federal
Family Education Loan Program and with which the Secretary
has an agreement under section 428(b) of the HEA; or

(iii) Any other appropriate State agency approved by

the Secretary; and

(2) The composition of the selection panel responsible
for selecting scholars under this program, which must be--

()(A) A seven-member statewide panel appointed by
the chief State elected official acting in consultation with the
State education agency (SEA); or

(B) An existing grant agency or panel designated by
the chief State elected official and approved by the Secretary;
and

(i) Representative of school administrators, teachers,
including preschool and special education teachers, and parents;

(b) Describe a program of activities for carrying out the
purposes of this program in accordance with the requirements of
this part, including—-

(1) The criteria and procedures the selection panel
plans to use to select eligible scholars, including an explanation
of how the criteria and procedures meet the requirements of Sec.
653.42; and

(2) The criteria and procedures the SA plans to use to--

(i) Publicize the availabilty of scholarships to

secondary school students in the State;
(i) Notify scholars of their selection; and

(iii} Inform scholars annually, on disbursement of the
scholarship funds, of--

(A) The State's present and projected teacher shortage
and surplus_ areas; and

(B) The federally approved teacher shortage areas
within the State;

(iv) Monitor the continuing eligibility of scholars;
(v) Disburse scholarship funds;
(vi) Collect funds improperly disbursed;

(viiy Monitor scholars' compliance with the teaching
obligation requirements; and

(viii) Administer the repayment provisions under Sec.
653.62;

(c) Provide a copy of--
(1) The scholarship application form, which must
disclose the terms and conditions of the scholarship agreement;

and

(2) The scholarship agreement form, containing the
terms and conditions provided in Sec. 653.50; and

(d) Provide assurances that--

(1) The selection panel--

() Is representative of administrators, teachers
(including preschool and special education teachers), and

parents, as required by paragraph (a)(2)(ii) of this section; and

(iiy Will select scholars who are eligible under Sec.
653.41; and

(2) The SA will-

(i) Comply with the criteria and procedures described
in the State's approved grant application;

(ii) Submit for the Secretary’s prior written approval any
changes in the criteria and procedures described in its approved
grant application;

(iii) Make particular efforts to attract students from low-
income backgrounds, ethnic and racial minority students,
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students with disabilities, students from groups historically
underrepresented in teaching, students who express a
willingness or desire to teach in rural schools, urban schools, or
schools having less than average academic results or serving
large numbers of economically disadvantaged students, or
women or minority students who show interest in pursuing
teaching careers in mathematics and science and who are
underrepresented in those fields;

(iv) Disburse no scholarship funds to scholars who do
not meet the requirements of Sec. 653.51;

(v) Expend the funds it receives under this program
only as provided in Sec. 653.3,

(vi) Cooperate with the Secretary in any evaiuation of
its project; and

(vii) Provide the Secretary with any program
information or reports required by the Secretary.

(Authority: 20 U.S.C. 1104b, 1104d, 1104i)

Subpart C--How Does the Secretary Make a
Grant to a State?

Sec. 653.20 How does the Secretary approve a grant
application?

The Secretary approves a grant application if it
contains all of the information and assurances required in Sec.
653.11 and is in compliance with the requirements of this part.

(Authority: 20 U.S.C. 1104b)

Sec. 653.21 How does the Secretary determine the amount
of a grant to a State?

From the funds appropriated for this program, the
Secretary determines the amount of the grant to each
participating State on the basis of the ratio of the school-age
population in that State compared to the school-age population
in all participating States. The Secretary determines the number
of persons in a State on the basis of the most recently available
data from the Bureau of the Census.

(Authority: 20 U.S.C. 1104a)

Subpart D--How Does a Student Apply for a
Scholarship?

Sec. 653.30 What must a student do to apply for a
scholarship?

To apply for a scholarship under this program, a
student must follow the application procedures established by the
SA in the student's State of legal residence.

(Authority: 20 U.S.C. 1104d)

Sec. 653.31 Where does a student obtain an application?

The SEA shall make applications available to high
schools in the State and in other locations convenient to
students, parents, and other interested parties.

(Authority: 20 U.S.C. 1104d)

Subpart E--How Does a State Select Scholars?

Sec. 653.40 How does the selection panel select scholars?

The selection panel identified by a State in its grant
application, as provided in Sec. 653.11(a}(2), shall select
scholars from among students who meet the eligibility criteria in
Sec. 653.41 on the basis of selection criteria and procedures
developed in accordance with Sec. 653.42. '

(Authority: 20 U.S.C. 1104d)

Sec. 653.41 Who is eligible to be selected as a scholar?

A student is eligible to be selected as a scholar under
this program only if he or she--

(a)(1) Is a United States citizen or national;

(2) Provides evidence from the U.S. Immigration and
Naturalization Service that he or she--

(i) !s a permanent resident of the United States; or
(ii) Is in the United States for other than a temporary
purpose with the intention of becoming a citizen, or permanent

resident; or

(3) Is a permanent resident of the Trust Territory of the
Pacific Islands (Palau);

(b)(1) Has graduated from secondary school;

(2) Is scheduled to graduate from secondary school by
the end of the school term in which the award is made; or
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(3) Has received a certificate of high school
equivalency for successfully completing the General Educational
Development (GED) test;

(c)(1) Ranks in the top 10 percent of his or her
graduating class; or

(2) Has received GED test scores that the State
recognizes as equivalent to ranking in the top 10 percent of the
secondary >~hool graduates in the State, or nationally, in the
academic year for which the eligibility determination is being
made;

(d) Is not ineligible to receive assistance as a result of
default on a Federal student loan or otherwise, as provided under
34 CFR 75.60-75.62; and

(e) Intends to pursue a teaching career at the
preschool, elementary, or secondary level.

(Authority: 20 U.S.C. 1104, 1104d)

Sec. 653.42 What are the selection criteria and procedures?

(a) The SEA shall develop the selection criteria and
procedures in cooperation with the State higher education
agency and in consideration of the views of local educational
agencies (LEAs), private educational institutions, and other
interested parties.

(b)(1) The State shall solicit the views of LEAs,A private
educational institutions, and other interested parties by--

(i) Written comments; and

(ii) Publication of proposed selection criteria and
procedures prior to implementation.

(2) The State may also solicit views by--

(i) Public hearings on the teaching needs of elementary
and secondary schools in the State (including the number of new

teachers needed, the expected supply of new teachers, and the.

shortages in the State of teachers with specific preparation); or

(i) Other methods, provided that the SEA documents
these methods and the views obtained through these methods.

(c) The selection criteria and procedures developed in
accordance with paragraphs (a) and (b) of this section must be
designed to—

(1) Ensure that
requirements in Sec. 653.41;

scholars meet the eligibility

(2) Address the present and projected teachershortage
areas of the State;

(3) Select scholars without regard to whether they plan
to attend publicly or privately controlled institutions; and

(4)(i) Select at least 75 percent of the scholars on the
basis of selection criteria that include criteria to give special
consideration to students who-- :

(A) Intend to teach or provide related services to
students with disabilities;

(B) Intend to teach limited English proficient students;
(C) Intend to teach preschool-age children;

(D) Intend to teach in schools serving inner city, rural,
or geographically isolated areas;

) (E) Intend to teach in curricular areas or geographic
areas that are present teacher shortage areas; or

(F) Are from disadvantaged backgrounds and from
groups historically underrepresented in the teaching profession
or in the curricular areas in which they are preparing to teach;
and

(i) Select the remaining scholars on the basis of the
same selection criteria used to select scholars under paragraph
(c)(4)(i) of this section, except that the special consideration
criteria may be excluded.

(Authority: 20 U.S.C. 1104b, 1104d)

Subpart F--What

are the Scholarship
Conditions? '

Sec. 653.50 What agreement must a scholar have with the
State Agency?

(a) To receive scholarship funds, a scholar must enter
into an agreement with the SA under which he or she agrees to--

(1) Pursue a course of study leading to certification as
a teacher at the preschool, elementary, or secondary level;

(2) Teach on a full-time basis for a period of not less
than--

(i) Two years for each year for which scholarship
assistance is received in a public or private nonprofit preschool,
elementary school, or secondary school in any State, including
a private nonprofit school that serves students with disabilities or
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limited English proficient students; or

(i) One year for each year for which scholarship
assistance is received in a federally approved teacher shortage
area;

(3) Fulfill the teaching obligation described in
paragraph (a)(2) of this section within ten years after completing
the postsecondary education degree program for which the
scholarship was awarded;

(4) Provide the SA with the evidence of compliance
with paragraph (a)(2) of this section that is required under Sec.
653.61, and with evidence of compliance with paragraphs (a)(1)
and (3) of this section and Sec. 653.51(a) as required by the SA.

(5) Repay all or part of the scholarship plus interest
and reasonable collection fees, if applicable, as specified in Sec.
653.62, if the SA determines that the conditions of paragraph
(a)(1), (2), or (3) of this section are not met; and

(6) Provide scholarship information, as requested by
the Secretary, for an evaluation of this program.

(b) The agreement must include a description of the
procedures under which--

(1) The provisions of Sec. 653.62(g) through (k) will be
implemented; and

(2) A scholar may appeal any determination of
noncompliance with any provisions under this part.

(Authority: 20 U.S.C. 1104b)

Sec. 653.51 What are the requirements for a scholar to
receive scholarship payments?

(a) Except as provided in paragraph (b) of this section,
the SA shall disburse $5,000 per academic year for a maximum
of four academic years to each scholar who-

(1) Is selected in accordance with the criteria
established under Sec. 653.42;

(2) Signs a scholarship agreement in accordance with
Sec. 653.50;

(3) Is enrolled as a full-time student in an institution of
higher education;

(4) Is pursuing a course of study leading to certification
as a teacher at the preschool, elementary, or secondary level, as
determined by the SA, but not including graduate study that is
not required for initial teacher certification; and

(5) Is maintaining satisfactory progress toward a
degree, or, if the student already has a degree, toward teacher
certification, as determined by the institution of higher education
the student is attending.

(b)(1) In-no case may a student receive a scholarship
under this program that exceeds the cost of attendance at the
institution in which the scholar is enrolled.

(2) A scholarship awarded under this part may not be
reduced on the basis of the student's receipt of other forms of
Federal student financial assistance, but must be taken .into
account in determining the eligibility of the student for those other
forms of Federal student financial assistance.

(Authority: 20 U.S.C. 1104c, 1104e)

Subpart G--What Post-Award Conditions Must
Be Met by State Agencies and Scholars?

Sec. 653.60 What requlreménts must a State Agency meet in
the administration of this program?

(a) To receive payments under this program, an SA .
must--

(1) Comply with the criteria, procedures, and
assurances in the State's approved grant application;

(2) Disburse scholarship funds in accordance with Sec.
653.51;

(3) Collect any scholarship funds improperly disbursed;

(4) Comply with all requests from the Secretary for
reports or information necessary to carry out the Secretary's
functions under this part.

(5) Establish and implement policies and procedures
that are necessary to administer the repayment provisions of
Sec. 653.62 and, in cases of noncompliance with these
provisions, implement collection and litigation procedures
consistent with 34 CFR Part 682; and

(6) Except as provided in paragraph (b) of this section,
expend in each award year all--

(i) Scholarship funds received from the Secretary for
that award year; and

(i) Funds received prior to that award year for principal

and interest payments collected under the provisions of Sec.
653.62.
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(b) After awarding all scholarships for payment during
an award year, as required by paragraph (a)(6) of this section, an

SA may reserve for expenditure in the following award year any |

remaining amount of funds that is less than the amount required
for a scholarship, as well as any funds that were awarded but

‘were returned or not expended.

(Authority: 20 U.S.C. 1104b, 1104f, 1104i)

Sec. 653.61 How does a scholar fulfill the teaching obligation
under this program?

(a) To fulfill the teaching obligation required under Sec.
653.50(a)(2), a scholar must provide to the SA in the State from
which he or she received scholarship funds a statement from the
principal of the public or nonprofit private preschool, elementary,
or secondary school in which the scholar is teaching, certifying
that the scholar is employed as a full-time teacher.

(b) To qualify for a reduction in the teaching obligation
for teaching in a federally approved shortage area, as provided
under Sec. 653.50(a)(2)(ii)—-

(1) A scholar who is teaching in the same State from
which he or she received scholarship funds must provide to the
SA in that State a statement certifying that the scholar is
teaching in a federally approved teacher shortage area, as
determined by the SA; and

(2) A scholar who is teaching in a State other than the
one from which he or she received scholarship funds must do
one of the following:

(i) If the scholar is teaching in a State in which the
chief State school officer has complied with paragraph (c) of this
section and provides an annual listing of federally approved
teacher shortage areas to the principals in the State whose
schools are affected by the federally approved list, the scholar
may obtain a certification that he or she is teaching in a teacher
shortage area from his or her school's principal.

(i) If a scholar is teaching in a State in which the chief
State school officer has not complied with paragraph (c) of this
section or does not provide an annual listing of federally
approved teacher shortage areas to the principals in the State
whose schools are affected by the federally approved list, the
scholar must obtain certification that he or she is teaching in a
teacher shortage area from the chief State school officer for the
State in which the scholar is teaching.

() For a scholar to obtain a certification under
paragraph (b)(2)(i) of this section, the State's chief state school
officer must previously have notified the Secretary, by means of
a one-time written assurance, that he or she provides annually a
listing of the federally approved teacher shortage areas to the

principals in the State whose schools are’ affected.

(d) If a scholar who receives a reduction in his or her
teaching obligation continues to teach in the same area in which
he or she was teaching when the teaching obligation was
originally reduced, the scholar continues to qualify for the
reduction in the teaching obligation even if the area ceases to be
designated a teacher shortage area on the federally approved
list, provided that the scholar provides the SA with a statement
from the principal of the school in which he or she is teaching,
certifying that the scholar continues to be employed as a full-time
teacher in the same area in which he or she was teaching when
the teaching obligation was originally reduced.

(Authority: 20 U.S.C. 1104b, 1104j)

Sec. 653.62 What are the consequences of a scholar's
noncompliance with the scholarship agreement?

(a) A scholar found by an SA to be in noncompliance
with the agreement entered into under Sec. 653.50 shall-

(1) Repay the amount of scholarship funds received,
prorated according to the fraction of the teaching obligation not
completed, as determined by the SA in accordance with
paragraph (b) of this section;

(2) Pay a simple, per annum interest charge on the
outstanding principal, as determined by the SA in accordance
with paragraph (c) of this section; and

(3) Pay all reasonable collection costs as determined
by the SA, in accordance with 34 CFR part 682.

(b) A scholar required by paragraph (a) of this section
to repay his or her scholarship shall-

(1) Enter repayment status on the first day of the first
calendar month after—

(i) The State has determined that the scholar is no
longer pursuing a course of study leading to certification as a
teacher at the preschool, elementary, or secondary level, but not
before six months has elapsed since the scholar was enrolled
full-time in a course of study;

(ii) The date the scholar informs the SA that he or she
does not plan to fulfill the teaching obligation; or

(iii) The latest date on which the scholar must have
begun teaching in order to have completed the teaching
obligation within ten years after completing the postsecondary
education for which the scholarship was awarded, as determined
by the SA; and '

6-8
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(2) Make monthly or quarterly payments to the SA
that-- :

(i) Cover principal, interest, and collection costs
according to a schedule established by the SA that calls for
complete repayment within ten years after the scholar enters

repayment status, except as provided in paragraph (b)(2)(ii) of

this section; and

(i) Amount annually to no less than $1,200 or the
unpaid balance, whichever is less, unless the scholar's inability

to pay this amount because of his or her financial condition has
been established to the SA's satisfaction.

(c) The interest charge referred to in paragraph (a)(2)

of this section accrues from-

(1) The date of the initial scholarship payment if the SA
has determined that the scholar—-

(i) 1s no longer pursuing a course of study leading to
certification as a teacher at the preschool elementary, or
secondary level; or

(ii) Completed a course of study leading to certification
as a teacher at the preschool, elementary, or secondary level,
but never taught; or

(2) The day after the last day of the scholarship period
for which the teaching obligation has been fulfilled.

(d)(1) The interest charge referred to in paragraph
(a)(2) of this section is calculated annually for the program for the
twelve-month period extending from July 1 of each year through
June 30 of the subsequent year and is set at a rate that is the
greater of the following rates established pursuant to section
427A of the HEA for the same twelve-month period:

(i) The rate charged to new borrowers under the Robert
T. Stafford Federal Student Loan Program (title IV, part B of the
HEA).

(i) The rate charged to new borrowers under the
Federal Supplemental Loans for Students and Federal PLUS
Programs (sections 428A and 428B of the HEA, respectively) as
published annually in the Federal Register.

(2) For a scholar required to repay his or her
scholarship-

(i) The interest charge applicable to the period
extending from the date on which interest begins to accrue
(determined in accordance with paragraph (c) of this section)
until the date on which the scholar's repayment period begins
(determined in accordance with paragraph (b} of this section) is

adjusted annually and is set at the rate established for the
program in accordance with paragraph (d)(1) of this section; and

(i) The interest charge applicable during the repayment
period is the rate established for the program in accordance with
paragraph (d)(1) of this section that is in effect on the date on
which the scholar's repayment period begins.

(e) The SA may not require a scholar to make
repayments amounting to more than $1,200 annually unless
higher payments are needed to complete the entire repayment
within the ten-year period described in paragraph (b)(2) of this
section.

(f) The SA shall capitalize any accrued interest at the
time it establishes a scholar's repayment schedule.

(g) A scholar is not considered in violation of the
repayment schedule established under paragraph (b) of this
section during the time he or she is—

(1) Engaging in a full-time course of study at an
institution of higher education;

(2) Serving on active duty as a member of the armed
services of the United States, or serving as a member of VISTA
or the Peace Corps, for a period not in excess of three years;

(3) Temporarily totally disabled, as established by the
sworn affidavit of a qualified phySIclan for a period not in excess
of three years;

(4) Unable to secure employment by reason of the care
required by a disabled child, spouse, or parent for a period not
in excess of twelve months;

(5) Seeking and unable to find full-time employment for
a single period not to exceed twelve months; or

(6) Unable to satisfy the terms of the repayment
schedule established by the SA under paragraph (b)(2)(i) of this
section and is also seeking and unable to find full-time
employment as a teacher in a public or private nonprofit
preschool, elementary school, or secondary school for a single
period not to exceed 27 months.

(h) To qualify for any of the exceptions in paragraph (g)
of this section, a scholar must notify the SA of his or her claim to
the exception and provide supporting documentation as required
by the SA.

(i) During the time a scholar qualifies for any of the
exceptions in paragraph (g) of this section, he of she need not
make the scholarship repayments required by paragraph (b) of
this section and interest does not accrue.

6-9
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() The SA shall extend the ten-year scholarship
repayment period established under paragraph (b) of this section
by a period equal to the length of time a scholar meets any of the
conditions listed in paragraph (g) of this section or if a scholar's
inability to complete the scholarship repayments within this ten-
year period because of his or her financial condition has been
established to the SA's satisfaction.

(k) The SA shall cancel a scholar's repayment
obligation if it determines that--

(1) The scholar is unable to teach on a full-time basis
because he or she is permanently totally disabled, on the basis
of a sworn affidavit of a qualified physician; or

(2) The scholar has died, on the basis of a death
certificate or other evidence conclusive under State law.

(Authority: 20 U.S.C. 1104, 1104g)
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an SEA Meet?

654.60 What requirements must an SEA meet in the
administration of this program?

Authority: 20 U.S.C. 1070d-31 to 1070d-41, unless otherwise
noted.

Subpart A--General

654.1 What is the Robert C. Byrd Honors Scholarship
Program?

Under the Robert C. Byrd Honors Scholarship
Program, the Secretary makes grants to the States to provide
scholarships for study at institutions of higher education to
outstanding high school graduates who show promise of
continued excellence, in an effort to recognize and promote
student excellence and achievement.

(Authority: 20 U.S.C. 1070d-31, 1070d-33)

654.2 Who is eligible for an award?

(a) States are eligible for grants under this program.

(b) Students who meet the eligibility criteria in 654.40
and 654.51 are eligible for scholarships under this program.

(Authority: 20 U.S.C. 1070d-33, 1070d-36)

654.3 What kind of activity may be assisted?

A State may use its funds under this program,
including funds collected from scholars under 654.60(a)(3), only
to make scholarship payments to scholars.

(Authority: 20 U.S.C. 1070d-35, 1070d-38)

654.4 What regulations apply?

The following regulations apply to this program:

(a) The Education Department General Administrative
Regulations (EDGAR) as follows:

1:4
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(1) 34 CFR 75.60-75.62 (regarding the ineligibility of
certain individuals to receive assistance under part 75 (Direct
Grant Programs)).

(2) 34 CFR part 76 (State-Administered Programs).

(3) 34 CFR part 77 (Definitions that Apply to
Department Regulations).

(4) 34 CFR part 79 (Intergovernmental Review of
Department of Education Programs and Activities).

(8) 34 CFR part 80 (Uniform Administrative
Requirements for Grants and Cooperative Agreements to State
and Local Governments).

(6) 34 CFR part 82 (New Restrictions on Lobbying).

(7) 34 CFR part 85 (Governmentwide Debarment and
Suspension (Nonprocurement) and Governmentwide
Requirements for Drug-Free Workplace (Grants)).

(8) 34 CFR part 86 (Drug-Free Schools and
Campuses).

(b) The regulations in this part 654.

(Authority: 20 U.S.C. 1070d-31 et seq.)

654.5 What definitions apply?

(a) Definitions in EDGAR. The following terms used in
this part are defined in 34 CFR 77.1;

EDGAR

Fiscal year

Private

Public

Secretary

State

State educationa! agency

(b) Other definitions. The following definitions also
apply to this part:

Award year means the period of time from July 1 of
one year through June 30 of the following year.

Cost of attendance has the meaning given that term in
section 472 of the HEA.

Full-time student means a student enrolled at an
institution of higher education who is carrying a full-time
academic workload, as determined by that institution under
standards applicable to all students enrolled in that student's
program.

HEA means the Higher Education Act of 1965, as
amended.

High school graduate means an individual who has--
(i) A high school diploma;

(i) A General
Certificate; or

Education Development (GED)

(iii) Any other evidence recognized by the State as the
equivalent of a high school diploma.

Institution of higher education means any public or
private nonprofit institution of higher education, proprietary
institution of higher education, or postsecondary vocational
institution, as defined in section 481 of the HEA.

Participating State means a State that has submitted
a participation agreement that has been approved by the
Secretary.

Scholar means an individual who is selected as a Byrd
Scholar.

Scholarship means an award made to a scholar under
this part.

Secondary school year means the period of time during
which a secondary school is in session, as determined by State
law.

Year of study méans the period of time during which a

full-time student at an institution of higher education is expected -

to complete the equivalent of one year of course work, as
defined by the institution.

(Authority: 20 U.S.C. 1070d-31 et seq., 20 U.S.C. 1088)

Subpart B--How Does a State Apply for a Grant?

654.10 What must a State do to apply for a grant?

(a) To apply for a grant under this program, a State
must submit a participation agreement to the Secretary for review
and approval by the deadline announced annually by the
Secretary in the Federal Reglster.

(b) On the Secretary's approval of its initial participation
agreement for fiscal year 1993 or thereafter, a State need not
submit a new participation agreement to be considered for
funding under this program any changes in the State's criteria
and procedures must be incorporated in a revised participation
agreement which must be submitted to the Secretary for review
and approval.
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(Authority: 20 U.S.C. 1070d-35)

(Approved by the Office of Management and Budget under
control number 1840-0612)

654.11 What is the content of a participation agreement?

A State's participation agreement must include the
following:

(a) A Description of the criteria and procedures that the
State, through its State educational agency (SEA), plans to use
to administer this program in accordance with the requirements
of this part, including the criteria and procedures it plans to use
to-

(1) Publicize the availability of Byrd scholarships to
students in the State, with particular emphasis on procedures
designed to ensure that students from low- and moderate-income
families know about their opportunity for participation in the
program;

(2) Select eligible students;

(3) Notify scholars of their selections and scholarship
awards;

(4) Monitor the continuing eligibility of scholars;

(5) Disburse scholarship funds in accordance with the
requirements of Sec. 654.50; and

(6) Collect scholarship funds improperly disbursed.

(1) Comply with the criteria and procedures in its
approved participation agreement;

(2) Submit for the prior written approval of the
Secretary any changes in the criteria and procedures in the
approved participation agreement; and

(3) Expend the payments it receives under this
program only as provided in Sec. 654.3.

(Authority: 20 U.S.C. 1070d-35 to 1070d-38)

(Approved by the Office of Management and Budget under
control number 1840-0612)
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Subpart C--How Does the Secretary Make a
Grant to a State?

654.20 How does the Secretary approve a participation
agreement?

The Secretary approves a participation agreement if it
contains all of the information and assurances required in Sec.
654.11 and is in compliance with the requirements of this part.

(Authority: 20 U.S.C. 1070d-31 et seq.)

654.21 How does the Secretary determine the amount of the
grant to each participating State?

(a) From the funds appropriated for this program, the
Secretary allots to each participating State a grant equal to
$1,500 multiplied by the number of scholarships the Secretary
determines to be available to that State on the basis of the
formula described in paragraph (b) of this section.

(b) The number of scholarships that the Secretary
allots to each participating State for any fiscal year bears the
same ratio to the number of scholarships allotted to all
participating States as each State’s population ages 5 through 17
which is derived from the most recently available data from the
U.S. Bureau of the Census bears to the population ages 5
through 17 in all participating States, except that--

(1) Not fewer than 10 scholarships are allotted to any
participating State; and

(2) The District of Columbia, the Commonwealth of
Puerto Rico, the U.S. Virgin Islands, American Samoa, the
Commonwealth of Northern Mariana Islands, Guam, and the
Trust Territory of the Pacific Islands (Palau) each are allotted 10
scholarships.

(Authority: 20 U.S.C. 1070d-34, 1070d-37)

Subpart D--How does a Student Apply to an SEA
for a Scholarship?

654.30 How does a student apply to an SEA for a
scholarship?

To apply for a scholarship under this program, a
student must follow the application procedures established by the
SEA in the student's State of legal residence.

(Authority: 20 U.S.C. 1070d-37)
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Subpart E-How does an SEA Select an Eligible
Student to be a Scholar?

654.40 Who is an eligible student?

A Student is eligible to be selected as a scholar if he
or she—

(a) Is a legal resident of the State to which he or she
is applying for a scholarship;

(bX1) Is a U.S. citizen or national;

(2) Provides evidence from the U.S. Immigration and
Naturalization Service that he or she—

(i) Is a permanent resident of the United States; or

(i) Is in the United States for other than a temporary
purpose with the intention of becoming a citizen or permanent
resident; or

(3) Is a permanent resident of the Trust Territory of the
Pacific Islands (Palauy);

(c) Becomes a high school graduate in the same
secondary school year in which he or she submits the
scholarship application;

(d) Has applied or been accepted for enroliment as a
full-time student at an institution of higher education;

(e) Is not ineligible to receive assistance as a result of
default on a Federal student loan or other obligation, as provided
under 34 CFR 75.60; and

(f) Files a Statement of Selective Service Registration
Status, in accordance with the provisions of 34 CFR 668.33 of
the Student Assistance General Provisions regulations, with the
institution he or she plans to attend or is attending.

{Authority: 20 U.S.C. 1070d-36, 50 U.S.C. App. 462, 20 U.S.C.
1091)

654.41 What are the selection criteria and procedures?
«

(a) The SEA shall establish criteria and procedures for
the selection of scholars, in accordance with the requirements of
this part, after consultation with school boards, teachers,
counselors, and parents.

(b) The SEA shall establish the selection criteria and
procedures to ensure that it selects scholars--

(1) Who are eligible students under the criteria

_+ " PART 654~ROBERT C. BYRD HONORS SCHOLARSHIP.PROGRAM

provided in Sec. 654.40;

(2) Who have demonstrated outstanding academic
achievement and show promise of continued achievement;

(3) In a manner that ensures an equitable geographic
distribution of awards within the State; and

(4) Without regard to—-

(i) Whether the secondary school each scholar attends
is within or outside the scholar's State of legal residence;

(i) Whether the institution of higher education each
scholar plans to attend is public or private or is within or outside
the scholar's State of legal residence;

(iii) Race, color, national origin, sex, religion, disability,
or economic background; and

(iv) The scholar's educational expenses or financial
need.

(Authority: 20 U.S.C. 1070d-33, 1070d-35 to 1070d-37)

(Approved by the Office of Management and Budget under
control number 1840-0612)

Subpart F--How Does a Scholar Receive
Scholarship Payments?

654.50 How does an SEA disburse scholarship funds?

(a) Except as provided in paragraph (b) of this section,
the SEA shall disburse $1,500 for each year of study for a
maximum of four years of study to each scholar who--

(1) Is selected in accordance with the criteria
established under Sec. 654.41; and

(2) Meets the requirements for continuing eligibility
under Sec. 654.51.

(b)}(1) The SEA shall ensure that the total amount of
financial aid awarded to a scholar for a year of study does not
exceed the total cost of attendance.

(2) The SEA shall ensure that loans are reduced prior
to reducing a scholarship awarded under this program.

(c) The SEA shall ensure that the selection process is
completed, and the awards made, prior to the end of each
secondary school academic year.

(Authority: 20 U.S.C. 1070d-38)

74
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654.51 What are the continuing eligibility criteria?

(a) A scholar continues to be eligible for scholarship
funds as long as the scholar continues to—

(1) Meet the eligibility requirements in Sec. 654.40(b),

-(e), and (f);

(2) Be enrolled as a full-time student at an institution
of higher education except as provided in paragraph (b) of this
section; and

(3) Maintain satisfactory progress as determined by the
institution of higher education the scholar is attending, in
accordance with the criteria established in 34 CFR 668.14(e) of
the Student Assistance General Provisions regulations.

(b) In order to be eligible for scholarship funds, a
scholar must be enrolled full time for the first year of study. If
after the first year of study the SEA determines that unusual
circumstances justify waiver of the full-time attendance
requirement, the scholar may enroll part time and continue to
receive a scholarship payment. The SEA shall prorate the
payment according to the scholar's enroliment status for the
academic period during which he or she continues to be enrolled
on a part-time basis but remains otherwise eligible for the award.
For example, if a scholar for whom the full-time enroliment
requirement is waived by the SEA is enrolled as a half-time
student for one semester, he or she is eligible to receive one-
quarter of his or her scholarship during that semester.

(Authority: 20 U.S.C. 1070d-33, 1070d-36)

654.52 What are the consequences of a scholar's fallure to
meet the eligibillty criteria?

(a)(1) An SEA may permit a scholar to postpone or
interrupt his or her enroliment at an institution of higher education
without forfeiting his or her scholarship for up to 12 months,
beginning on the date the scholar otherwise would have enrolled
in the institution after the SEA awarded his or her scholarship or
the date the scholar interrupts enroliment.

(2) A scholar who postpones or interrupts his or her
enroliment at an institution of higher education in accordance
with standards established by the SEA is not eligible to receive
scholarship funds during the period of postponement or
interruption, but is eligible to receive scholarship payments on
enroliment or re-enroliment at an institution of higher education.

(3) A scholar's periods of postponement or interruption,
taken in accordance with standards established by the SEA and
not in excess of 12 months, are not considered periods of
suspension for the purposes of calculating the 12 months
provided for suspension prior to termination under paragraph
(b)(2) of this section.

(b)(1) Except as provided in paragraph (a) of this
section, if an SEA finds that a scholar fails to meet the
requirements of 654.51 within an award year, it shall suspend the
scholar's eligibility to receive scholarship funds until the scholar
is able to demonstrate to the satisfaction of the SEA that he or,
she meets these requirements. ’

(2) Except as provided in paragraph (b)(3) of this
section, a scholar's eligibility for a scholarship is terminated when
the total of his or her suspension periods exceeds 12 months.

(3) In exceptional circumstances, the SEA may extend
the 12-month suspension period without terminating a scholar's
eligibility under paragraph (b)(2) of this section, in accordance
with standards established by the SEA.

(c) A scholar who receives an award for a period for
which the SEA subsequently determines the scholar was
ineligible under the requirements in 654.40 or 654.51 shall repay
to the SEA the total amount of the scholarship funds received for
the period during which he or she was ineligible.

(Authority: 20 U.S.C. 1070d-35, 1070d-36 to 1070d-38)

Subpart G--What Post-Award Conditions Must
an SEA Meet?

654.60 What requirements must an SEA meet in the
administration of this program?

(a) To receive and continue to receive payments under
this part, an SEA shall--

(1) Comply with the criteria, procedures, and
assurances in its approved participation agreement;

(2) Disburse the scholarship funds in accordance with
654.50 to the scholar, the institution of higher education in which
the scholar enrolls, or copayable to the scholar and the institution
of higher education in which the scholar enrolls;

(3) Collect any scholarship funds improperly disbursed
under 654.50;

(4) Make reports to the Secretary that the Secretary
deems necessary to carry out the Secretary's functions under this
part; and

(5) Except as provided in paragraph (b) of this section,
expend all funds received from the Secretary for scholarships
during the award period specified by the Secretary for those
funds.

(b) After awarding all scholarship funds during an
award year, as required by paragraph (a)(5) of this section, an
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SEA may retain any funds that are subsequently returned or
collected for scholarship awards in the following award period.

(Authority: 20 U.S.C. 1070d-33, 1070d-35)

(Approved by the Office of Management and Budget under
control number 1640-0612)




O

ERIC

Aruitoxt provided by Eic:

. PART 668-STUDENT ASSISTANCE GENERAL PROVISIONS

PART 668-STUDENT ASSISTANCE GENERAL
PROVISIONS

Subpart A-General

Sec.

668.1 Scope.

668.2 General definitions.

668.3 Reductions in the length of an academic year.

668.4 Hayment period.

668.5 through 668.7 [Reserved]

668.8 Eligible program.

668.9 Relationship between clock hours and semester,

trimester, or quarter hours in calculating Title IV, HEA program
assistance.

Subpart B--Standards for Participation in Title
IV, HEA Programs

668.11 Scope.

668.12 Application procedures.

668.13 Certification procedures.

668.14 Program participation agreement.

668.15 Factors of financial responsibility.

668.16 Standards of administrative capability.
668.17 Default reduction and prevention measures.
668.18 [Removed and Reserved]

668.19 Financial aid transcript.

668.20 Limitations on remedial coursework that is eligible for
Title IV, HEA program assistance.

668.21 Treatment of Federal Perkins Loan, FSEOG, and
Federal Pell Grant program funds if the recipient withdraws,
drops out, or is expelled before his or her first day of class.

668.22 Institutional refunds and repayments.

668.23 Compliance audits and audited financial statements.
668.24 Record retention and examinations.

668.25 Contracts between an institution and a third-party
servicer.

668.26 End of an institution's participation in the Title IV, HEA
programs.

Subpart C--Student Eligibility

668.31 Scope.

668.32 Student eligibility - general.

668.33 Citizenship and residency requirements.
668.34 Satisfactory progress.

668.35 Student debts under the HEA and to the U.S.
668.36 Social security number.

668.37 Selective Service registration.

668.38 Enroliment in telecommunications and correspondence
courses.

668.39 Study abroad programs.

Subpart D--Student Consumer Information

Services

668.41 Reporting and disclosure of information.
668.42 Preparation and dissemination of materials.
668.43 Financial assistance information.

668.44 Institutional information.

668.45 Availability of employees for information dissemination
purposes. :

668.46 Information on completion or graduation rates.
668.47 Institutional security policies and crime statistics.

668.48 Report on athletic program participation rates and
financial support data.

668.49 Report on completion or
student-athletes.

graduation rates for

8-1



O

ERIC

Aruitoxt provided by Eic:

. PART 668-STUDENT ASSISTANCE GENERAL PROVISIONS

Subpart E--Verification  of Student Aid

Application Information

668.51 General.

668.52 Definitions.

668.53 Policies and procedures.

668.54 Selection of applications for verification.

668.55 Updating information.

668.56 Items to be verified.

668.57 Acceptable documentation.

668.58 Interim disbursements.

668.59 Consequences of a change in application information.

668.60 Deadlines for submitting documentation and the
consequences of failing to provide documentation.

668.61 Recovery of funds.

Subpart F--Misrepresentation

668.71 Scope and special definitions.
668.72 Nature of educational program.
668.73 Nature of financial charges.
668.74 Employability of graduates.

668.75 Procedures.

Subpart G--Fine, Limitation, Suspension and
Termination Proceedings

668.81 Scope of special definitions.
668.82 Standard of conduct.
668.83 Emergency action.

668.84 Fine proceedings.

668.85 Suspension proceedings.

668.86 Limitation or termination proceedings.

668.87 Prehearing conference.

668.88 Hearing.

668.89 Authority and responsibilities of the hearing official.
668.90 Initial and final decisions.

668.91 Filing of requests for hearings and appeals;
confirmation of mailing and receipt dates.

668.92 Fines.

668.93 Limitation.

668.94 Termination.

668.95 Reimbursements, refunds and offsets.
668.96 Reinstatement after termination.
668.97 Removal of limitation.

668.98 Interlocutory appeals to the Secretary from rulings of a
hearing official.

Subpart H--Appeal
Determinations
Determinations

Procedures for Audit
and Program Review

668.111 Scope and purpose.

668.112 Definitions.

668.113 Request for review.

668.114 Notification of hearing.

668.115 Prehearing conference.

668.116 Hearing.

668.117 Authority and responsibilities of the hearing official.
668.118 Decision of the hearing official.

668.119 Appeal to the Secretary.

668.120 Decision of the Secretary.

668.121 Final decision of the Department.

668.122 Determination of filing, receipt, and submission dates.

668. 1 23 Collection.
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668.124 Interlocutory appeals to the Secretary from rulings of a
hearing official.

Subpart |--Immigration-Status Confirmation

668.130 General.
668.131 Definitions.

668.132 Institutional determinations of eligibility based on
primary confirmation.

668.133 Conditions under which an institution shall require
documentation and request secondary confirmation.

668.134 Institutional policies and procedures for requesting
documentation and receiving secondary confirmation.

668.135 Institutional procedures for completing secondary
confirmation.

" 668.136 Institutional determinations of eligibility based on INS

responses to secondary confirmation requests.

668.137 Deadlines for submitting documentation and the
consequences of failure to submit documentation.

668.138 Liability.

668.139 Recovery of péyments and loan disbursements to
ineligible students.

Subpart J--Approval of Independently
Administered Tests; Specification of Passing
Score; Approval of State Process

668.141 Scope.

668.142 Special definitions.

668.143 Approval of State tests or assessments.

668.144 Application for test approval.

668.145 Test approval procedures.

668.146 Criteria for approving tests.

668.147 Passing score.

668.148 Additional criteria for the approval of certain tests.
668.149 Special provisions for the approval of assessment

procedures for special populations for whom no tests are
reasonably available.

668.150 Agreement between the Secretary and a test
publisher.

668.151 Administration of tests.
668.152 Administration of tests by assessment centers.

668.153 Administration of tests for students whose native
language is not English or for persons with disabilities.

668.154 Institutional accountability.
668.155 Transitional rule for the 1996-97 award year.

668.156 Approved State process.

Subpart K--Cash Management

668.161 Scope and purpose.

668.162 Requesting funds.

668.163 Maintaining and accounting for funds.
668.164 Disbursing funds.

668.165 Notices and authorizations.

668.166 Excess cash.

668.167 FFEL Program funds.

Appendix A--Flow Charts for Procedures for
Calculating Refunds Under Sec. 668.22

Audit of
Programs,

Appendix B--Standards for
Governmental Organizations,
Activities, and Functions (GAO)

Appendix C--Appendix |, Standards for Audit of
Governmental Organizations, Programs,
Activities, and Functions (GAO)

Appendix D--Default Reduction Measures

Appendix E--Crime Definitions in Accordance
With the Federal Bureau of Investigation's
Uniform Crime Reporting Program

8-3

122



Q

ERIC

Aruitoxt provided by Eic:

" PART 668-STUDENT ASSISTANCE GENERAL PROVISIONS |

Appendix--Equity in Athletics Disclosure Act--
Optional Form (DRAFT)

Authority: 20 U.S.C. 1085, 1088, 1091, 1092, 1094, 1099¢, and
1141, unless otherwise noted.

Subpart A-General

Sec. 668.1 Scope.

(a) This part establishes general rules that apply to
an institution that participates in any student financial
assistance program authorized by Title IV of the Higher
Education Act of 1965, as amended (Title IV, HEA program).
To the extent that an institution contracts with a third-party
servicer to administer any aspect of the institution's
participation in any Title IV, HEA program, the applicable rules
in this part also apply to that servicer. An institution’s use of a
third-party servicer does not alter the institution’s responsibility
for compliance with the rules in this part.

(b) As used in this part, an "institution" includes—-

(1) An institution of higher education as defined in 34
CFR 600.4;

(2) A proprietary institution of higher education as
defined in 34 CFR 600.5; and

(3) A postsecondary vocational institution as defined
in 34 CFR 600.6.

(c) The Title IV, HEA programs include--

(1) The Federal Pell Grant Program (20 U.S.C.
1070a et seq.; 34 CFR part 690);

(2) The National Early Intervention Scholarship and
Partnership (NEISP) Program (20 U.S.C. 1070a-21 et seq.; 34
CFR part 693);

(3) The Presidential Access Scholarship (PAS)
Program (20 U.S.C. 1070a-31 et seq.; 34 CFR part 691);

(4) The Federal Supplemental Educational
Opportunity Grant (FSEOG) Program (20 U.S.C. 1070b et seq.;
34 CFR parts 673 and 676);

(5) The State Student Incentive Grant (SSIG)
Program (20 U.S.C. 1070c et seq.; 34 CFR part 692);

(6) The Federal Stafford Loan Program (20 U.S.C.
1071 et seq.; 34 CFR part 682);

(7) The Federal Supplemental Loans for Students
(Federal SLS) Program (20 U.S.C. 1078-1; 34 CFR part 682);

(8) The Federal PLUS Program (20 U.S.C. 1078-2;
34 CFR part 682);

(9) The Federal Consolidation Loan Program (20
U.S.C. 1078-3; 34 CFR part 682);

(10) The Federal Work-Study (FWS) Program (42
U.S.C. 2751 et seq.; 34 CFR parts 673 and 675);

(11) The Federal Direct Student Loan (FDSL)
Program (20 U.S.C. 1087a et seq.; 34 CFR part 685); and

(12) The Federal Perkins Loan Program (20 U.S.C.
1087aa et seq.; 34 CFR parts 673 and 674).

{Authority: 20 U.S.C. 1070 et seq.)

Note: (b) amended July 31, 1991, effective
September 14, 1991, (c)(4) and (c)(7) amended June 8, 1993,
effective July 23, 1993. (a), (b)(2), (b)(3), and (c) amended and
(b)(4) removed April 29, 1994, effective July 1, 1994. (c)(4),
(c)(10), and (c)(12) amended November 27, 1996, effective
July 1, 1997.

Sec. 668.2 General definitions.

(a) The following definitions are contained in the
regulations for Institutional Eligibility under the Higher
Education Act of 1965, as Amended, 34 CFR part 600:

Accredited

Award year

Branch campus

Clock hour

Correspondence course

Educational program

Eligible institution

Federal Family Education Loan (FFEL) programs
Incarcerated student

Institution of higher education

Legally authorized .

Nationally recognized accrediting agency
Nonprofit institution

One-year training program
Postsecondary vocational institution
Preaccredited

Proprietary institution of higher education
Recognized equivalent of a high school diploma
Recognized occupation

Regular student

Secretary

State

Telecommunications course
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(b) The following definitions apply to all Title IV, HEA
programs:

\ Academic year. (1) A period that begins on the first
day of classes and ends on the last day of classes or
examinations and that is a minimum of 30 weeks (except as
provided in Sec. 668.3) of instructional time during which, for
an undergraduate educational program, a full-time student is
expected to complete at least--

() Twenty-four semester or trimester hours or 36
quarter hours in an educational program whose length is
measured in credit hours; or

(i) Nine hundred clock hours in an educational
program whose length is measured in clock hours.

(2) For purposes of this definition—
(i) A week is a consecutive seven-day period;

(ii)(A) For an educational program using a semester,
trimester, or quarter system or an educational program using
clock hours, the Secretary considers a week of instructional
time to be any week in which at least one day of regularly
scheduled instruction, examinations, or preparation for
examinations occurs; and

(B) For an educational program using credit hours
but not using a semester, trimester, or quarter system, the

_Secretary considers a week of instructional time to be any

week in which at least 12 hours of regularly scheduled
instruction, examinations, or preparation for examinations
occurs; and

(ii) Instructional time does not include periods of
orientation, counseling, vacation, or other activity not related to
class preparation or examinations.

(Authority: 20 U.S.C. 1088)

Campus-based programs: (1) The Federal Perkins
Loan Program (34 CFR parts 673 and 674);

(2) The Federal Work-Study (FWS) Program (34
CFR parts 673 and 675); and

(3) .The Federal Supplemental Educational
Opportunity Grant (FSEOG) Program (34 CFR parts 673 and
676).

Defense loan: A loan made before July 1, 1972,
under Title Il of the National Defense Education Act of 1958.

(Authority: 20 U.S.C. 421-429)

ASSISTANCE GENERAL PROVISIONS

Dependent student. Any student who does not
qualify as an independent student (see Independent student).

Designated department official: An official of the
Department of Education to whom the Secretary has delegated
responsibilities indicated in this part.

Direct loan: A loan made under Title IV-E of the HEA
after June 30, 1972, that does not satisfy the definition of
"Federal Perkins loan.”

(Authority: 20 U.S.C. 1087aa et seq.)
Enrolled: The status of a student who--

(1) Has completed the registration requirements

‘(except for the payment of tuition and fees) at the institution

that he or she is attending; or

(2) Has been admitted into an educational program
offered predominantly by correspondence and has submitted
one lesson, completed by him or her after acceptance for
enroliment and without the help of a representative of the
institution.

Federal Consolidation Loan program: The loan
program authorized by Title IV-B, section 428C, of the HEA
that encourages the making of loans to borrowers for the
purpose of consolidating their repayment obligations, with
respect to loans received by those borrowers while they were
students, under the Federal Insured Student Loan (FISL)
Program as defined in 34 CFR part 682, the Federal Stafford
Loan, Federal PLUS (as in effect before October 17, 1986),
Federal SLS, ALAS (as in effect before October 17, 1986),
Federal Direct Student Loan, and Federal Perkins Loan
programs, and under the Health Professions Student Loan
(HPSL) Program authorized by subpart Il of part C of Title VII
of the Public Health Service Act, for parent Federal PLUS
borrowers whose loans were made after October 17, 1986, and
for Higher Education Assistance Loans (HEAL) authorized by
subpart | of part A of Title VIl of the Public Health Services Act.

(Authority: 20 U.S.C. 1078-3)

Federal Direct PLUS loan: A Federal PLUS loan
made under the Federal Direct Student Loan Program.

(Authority: 20 U.S.C. 1078-2 and 1087a et seq.)

Federal Direct Stafford loan. A Federal Stafford loan
made under the Federal Direct Student Loan Program.

(Authority: 20 U.S.C. 1071 et seq. and 1087a et seq.)

Federal Diract Student loan: A loan made under Title
IV-D of the HEA after August 10, 1993.
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(Authority: 20 U.S.C. 1087a et seq.)

Federal Direct Student Loan (FDSL) program: The
student loan program authorized on July 23, 1992, by Title
IV-D of the HEA. .

(Authority: 20 U.S.C. 1087a et seq.)

Federal Pell Grant Program: The grant program
authorized by Title IV-A-1 of the HEA.

(Authority: 20 U.S.C. 1070a)

Federal Perkins loan. A loan made under Title IV-E
of the HEA to cover the cost of attendance for a period of
enroliment beginning on or after July 1, 1987, to an individual
who on July 1, 1987, had no outstanding balance of principal
or interest owing on any loan previously made under Title IV-E
of the HEA.

(Authority: 20 U.S.C. 1087aa et seq.)

Federal Perkins Loan program: The student loan
program authorized by Title IV-E of the HEA after October 16,
1986. Unless otherwise noted, as used in this part, the Federal
Perkins Loan Program includes the National Direct Student
Loan Program and the National Defense Student Loan
Program.

(Authority: 20 U.S.C. 1087aa-1087ii)

Federal PLUS loan: A loan made under the Federal
PLUS Program.

(Authority: 20 U.S.C. 1078-2)

Federal PLUS program: The loan program authorized
by Title IV-B, section 4288, of the HEA, that encourages the
making of loans to parents of dependent undergraduate
students. Before October 17, 1986, the PLUS Program also
provided for making loans to graduate, professional, and
independent undergraduate students. Before July 1, 1993, the
PLUS Program also provided for making loans to parents of
dependent graduate students.

(Authority: 20 U.S.C. 1078-2)

Federal SLS loan: A loan made under the Federal
SLS Program.

(Authority: 20 U.S.C. 1078-1)

Federal Stafford loan. A loan made under the
Federal Stafford Loan Program.

(Authority: 20 U.S.C. 1071 et seq.)

Federal Stafford Loan program: The loan program
authorized by Title IV-B (exclusive of sections 428A, 428B, and
428C) that encourages the making of subsidized Federal
Stafford and unsubsidized Federal Stafford loans as defined in
34 CFR part 682 to undergraduate, graduate, and professional
students.

(Authority: 20 U.S.C. 1071 et seq.)

Federal Supplemental Educational Opportunity Grant
(FSEOG) program: The grant program authorized by Title
IV-A-2 of the HEA.

(Authority: 20 U.S.C. 1070b et seq.)

Federal Supplemental Loans for Students (Federal
SLS) program: The loan program (formerly called the ALAS .
Program) authorized by Title IV-B, section 428A, of the HEA
that encourages the making of loans to graduate, professional,
independent undergraduate, and certain dependent
undergraduate students.

(Authority: 20 U.S.C. 1078-1)

Federal Work Study (FWS) program: The part-time
employment program for students authorized by Title IV-C of
the HEA.

(Authority: 42 U.S.C. 2751-2756b)
FFELP loan: A loan made under the FFEL programs.
(Authority: 2G U.S.C. 1071 et seq.)

Full-time student: An enrolled student who is carrying
a full-time academic workload (other than by correspondence)
as determined by the institution under a standard applicable to
all students enrolled in a particular educational program. The
student's workload may include any combination of courses,
work, research, or special studies that the institution considers

sufficient to classify the student as a full-time student. - -

However, for an undergraduate student, an institution's
minimum standard must equal or exceed one of the following
minimum requirements:

(1) Twelve semester hours or 12 quarter hours per
academic term in an educational program using a semester,
trimester, or quarter system.

(2) Twenty-four semester hours or 36 quarter hours
per academic year for an educational program using credit
hours but not using a semester, trimester, or quarter system, or
the prorated equivalent for a program of less than one
academic year.
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(3) Twenty-four clock hours per week for an
educational program using clock hours.

(4) In an educational program using both credit and
clock hours, any combination of credit and clock hours where
the sum of the following fractions is equal to or greater than
one:

(i) For a program using a semester, trimester, or
quarter system--

Number of credit hours per term
12

+

Number of clock hours per week
24 :

(i) For a program not using a semester, trimester, or
quarter system--

Number of semester or trimester

__hours per academicyear
24

+

Number of quarter hours

—_peracademicyear
36

+

Number of clock hours per week
24

(5) A series of courses or seminars that equals 12
semester hours or 12 quarter hours in a maximum of 18
weeks.

(6) The work portion of a cooperative education
program in which the amount of work performed is equivalent
to the academic workload of a full-time student.

HEA: The Higher Education Act of 1965, as
amended.

(Authority: 20 U.S.C. 1070 et seq.)

Income Contingent Loan (ICL) program: The student
loan program authorized by Title IV-D of the HEA prior to July
23, 1992.

(Authority: 20 U.S.C. 1087a et seq.)

Independent student. A student who qualifies as an
independent student under section 480(d) of the HEA.

(Authority: 20 U.S.C. 1087wv)

Initiating official. The designated department official
authorized to begin an emergency action under 34 CFR
668.83.

National Defense Student Loan program. The
student loan program authorized by Title 1l of the National
Defense Education Act of 1958.

(Authority: 20 U.S.C. 421-429)

National Direct Student Loan (NDSL) program:. The
student loan program authorized by Title IV-E of the HEA
between July 1, 1972, and October 16, 1986.

(Authority: 20 U.S.C. 1087aa-1087ii)

National Early Intervention Scholarship and
Partnership (NEISP) program: The scholarship program
authorized by Chapter 2 of subpart 1 of Title IV-A of the HEA.

(Authority: 20 U.S.C. 1070a-21 et seq.)

One-third of an academic year. A period that is at
least one-third of an academic year as determined by an
institution. At a minimum, one-third of an academic year must
be a period that begins on the first day of classes and ends on
the last day of classes or examinations and is a minimum of 10
weeks of instructional time during which, for an undergraduate
educational program, a full-time student is expected to
complete at least 8 semester or trimester hours or 12 quarter
hours in an educational program whose length is measured in
credit hours or 300 clock hours in an educational program
whose length is measured in clock hours. For an institution
whose academic year has been reduced under 668.3, one-third
of an academic year is the pro-rated equivalent, as measured
in weeks and credit or clock hours, of at least one-third of the
institution's academic year.

(Authority: 20 U.S.C. 1088)

Output document. The Student Aid Report (SAR),
Electronic Student Aid Report (ESAR), or other document or
automated data generated by the Department of Education's
central processing system or Multiple Data Entry processing
system as the result of the processing of data provided in a
Free Application for Federal Student Aid (FAFSA).

Parent. A student's natural or adoptive mother or
father. A parent also includes a student's legal guardian who
has been appointed by a court and who is specifically required
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by the court to use his or her own resources to support the
student.

Participating institution. An eligible institution that
meets the standards for participation in Title IV, HEA programs
in subpart B and has a current program participation
agreement with the Secretary.

Payment period: (1) With respect to the Federal Pell
Grant Program, a payment period as defined in 34 CFR 690.3;

(2) With respect to the campus-based programs, a
payment period as defined in 34 CFR 674.2, 675.2, and 676.2.

Presidential Access Scholarship (PAS) program: The
scholarship program authorized by Chapter 3 of subpart 1 of
Title IV-A of the HEA.

(Authority: 20 U.S.C. 1070a-31 et seq.)

Show-cause official. The designated department
official authorized to conduct a show-cause proceeding for an
emergency action under 34 CFR 668.83.

State Student Incentive Grant (SSIG) program. The
grant program authorized by Title IV-A-3 of the HEA.

(Authority: 20 U.S.C. 1070c et seq.)

Third-party servicer. (1) An individual or a State, or a
private, profit or nonprofit organization that enters into a
contract with an eligible institution to administer, through either
manual or automated processing, any aspect of the institution's
participation in any Title IV, HEA program. The Secretary
considers administration of participation in a Title IV, HEA
program to—

(i) Include performing any function required by any
statutory provision of or applicable to Title IV of the HEA, any
regulatory provision prescribed under that statutory authority, or

any applicable special arrangement, agreement, or limitation .

entered into under the authority of statutes applicable to Title
IV of the HEA, such as, but not restricted to—

(A) Processing student financial aid applications;
(B) Performing need analysis;

(C) Determining student
activities;

eligibility and related

(D) Certifying. loan applications;

(E) Processing output documents for payment to
students;

> _PART 668~STUDENT ASSISTANCE GENERAL PROVISIONS

(F) Receiving, disbursing, or delivering Title IV, HEA
program funds, excluding lock-box processing of loan
payments and normal bank electronic fund transfers;

(G) Conducting activities required by the provisions
governing student consumer information services in subpart D
of this part;

(H) Preparing and certifying requests for advance or
reimbursement funding;

() Loan servicing and collection;

(J) Preparing and submitting notices and applications
required under 34 CFR part 600 and subpart B of this part; and

(K) Preparing a Fiscal Operations Report and
Application to Participate (FISAP);

(i) Exclude the following functions—

(A) Publishing ability-to-benefit tests;

(B) Performing functions as a Multiple Data Entry
Processor (MDE),

(C) Financial and compliance auditing;

(D) Mailing of documents prepared by the institution;

(E) Warehousing of records; and

(F) Providing computer services or software; and

(iii) Notwithstanding the exclusions referred to in
paragraph (1)(ii) of this definition, include any activity
comprised of any function described in paragraph (1)(i) of this
definition.

(2) For purposes of this definition, an employee of an
institution is not a third-party servicer. The Secretary considers

an individual to be an employee if the individual—-

(i) Works on a full-time, part-time, or temporary
basis;

(i) Performs all duties on site at the institution under
the supervision of the institution;

(iii) Is paid directly by the institution;

(iv) Is not employed by or associated with a
third-party servicer; and

8-8
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(v) Is not a third-party servicer for any other
institution.

(Authority: 20 U.S.C. 1088)

Two-thirds of an academic year. A period that is at
least two-thirds of an academic year as determined by an
institution. At a minimum, two-thirds of an academic year must
be a period that begins on the first day of classes and ends on
the last day of classes or examinations and is a minimum of 20
weeks of instructional time during which, for an undergraduate
educational program, a full-time student is expected to
complete at least 16 semester or trimester hours or 24 quarter
hours in an educational program whose length is measured in
credit hours or 600 clock hours in an educational program
whose length is measured in clock hours. For an institution
whose academic year has been reduced under 668.3,
two-thirds of an academic year is the pro-rated equivalent, as
measured in weeks and credit or clock hours, of at least
two-thirds of the institution's academic year.

(Authority: 20 U.S.C. 1088)

U.S. citizen or national. (1) A citizen of the United
States; or

(2) A person defined in the Immigration and
Nationality Act, 8 U.S.C. 1101(a)(22), who, though not a citizen
of the United States, owes permanent allegiance to the United
States.

(Authority: 8 U.S.C. 1101)

Valid institutional student information report (valid
ISIR): A valid institutional student information report as defined
in 34 CFR 690.2 for purposes of the Federal Pell Grant
Program and in 34 CFR 691.2 for purposes of the PAS
Program.

Valid student aid report (valid SAR): A valid student
aid report (valid SAR) as defined in 34 CFR 690.2 for purposes
of the Federal Pell Grant Program and in 34 CFR 691.2 for
purposes of the PAS Program.

(Authority: 20 U.S.C. 1070 et seq., unless otherwise noted)

Note: Section amended April 29, 1994, effective July 1, 1994,
Academic year and Third-party servicer amended
November 29, 1994, effective July 1, 1995. "Payment period”
and "Federal Perkins Loan Program” definitions amended
December 1, 1995, effective July 1, 1996. (b), definition of
"Campus-based programs,” amended November 27, 1996,
effective July 1, 1997.

Sec. 668.3 Reductions in the length of an academic year.

(a) General. (1) An institution that provides at least a
2-year or 4-year educational program for which the institution
awards an associate or baccalaureate degree, respectively,
may request the Secretary to reduce the minimum period of
instructional time of the academic year for any of the
institution’s educational programs to not less than 26 weeks.

(2) The institution must submit its request to the
Secretary in writing and must include in the request—

() Identification of each educational program for
which the institution requests a reduction and the requested
length of its academic year, in weeks of instructional time, for
that educational program. The requested length for its
academic year may not be less than 26 weeks of instructional
time;

(ii) lnfonnatidn demonstrating that the institution
satisfies the requirements of this section; and

(i) Any other information that the Secretary may
require to determine whether to grant the request.

(b) Transition period for institutions participating in at
least one Title IV, HEA program on the effective date of this
section. The Secretary grants, for a period not to exceed 2
years from the effective date of this section, the request of an
institution participating in at least one Title IV, HEA program on
the effective date of this section for a reduction in the minimum
period of instructional time of the academic year if the
institution--

(1) Satisfies the requirements of paragraph (a) of this
section;

(2) Has an academic year of less than 30 weeks of
instructional time on the effective date of these regulations;

(3) Demonstrates that the institution awards,
disburses, and delivers, and has since July 23, 1992, awarded,
disbursed, and delivered, Title IV, HEA program funds in
accordance with the definition of academic year in section
481(d) of the HEA; and

(4) Demonstrates that the institution is in the process
of changing to a minimum of a 30-week academic year.

(c) Longterm reduction. (1) The Secretary may grant
the request of any institution that satisfies the requirements of
paragraph (a) of this section for a longterm reduction in the
minimum period of instructional time of the academic year. In
making this determination, the Secretary considers
circumstances including, but not limited to:
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() A demonstration to the satisfaction of the
Secretary by the institution of unique circumstances that justify
granting the request;

(i) In the case of a participating institution,
demonstration that the institution awards, disburses, and
delivers, and has since July 23, 1992, awarded, disbursed, and
delivered, Title IV, HEA program funds in accordance with the
definition of academic year in section 481(d) of the HEA,

(iiiy Approval of the institution's nationally recognized
accrediting agency or State body that legally authorizes the
institution to provide postsecondary education, including
specific review and approval of the length of the academic year
for each educational program offered at the institution; and

(iv) The number of hours of attendance and other
coursework that a full- time student is required to complete in
the academic year for each of the institution's educational
programs.

(2) An institution that is granted a reduction in the
minimum of 30 weeks of instructional time for an academic
year in accordance with paragraph (c)(1) of this section and
that wishes to continue to use a reduced number of weeks of
instructional time must reapply to the Secretary for a reduction
whenever the institution is required to apply to continue to
participate in a Title IV, HEA program.

(d) An institution may demonstrate compliance with
paragraphs (b)(3) and (c)(1)(ii} of this section by making
arrangements that are satisfactory to the Secretary to repay
any overawards that resulted from the improper awarding,
disbursing, or delivering of Title IV, HEA program funds.

(Authority: 20 U.S.C. 1088)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Section added April 29, 1994, effective July 1, 1994. (c)
amended and (d) added November 29, 1994, effective
July 1, 1995. OMB control number added August 15, 1995,
effective August 15, 1995.

Sec. 668.4 Payment period.

(a) Payment period for an eligible program that has
academic terms and measures progress in credit hours. For a
student enrolled in an eligible program that is offered in
semesters, trimesters, quarters, or other academic terms and
measures progress in credit hours, the payment period is the
semester, trimester, quarter, or other academic term.

(b) Payment periods for an eligible program that
measures progress in credit hours and does not have

academic terms or measures progress in clock hours. (1) For a
student enrolled in an eligible program that is one academic
year or less in length—

(i) The first payment period is the period of time in
which the student completes the first half of the program as
measured in credit or clock hours; and

(i) The second payment period is the period of time
in which the student completes the second half of the program
as measured in credit or clock hours.

) (2) For a student enrolled in an eligible program that
is more than one academic year in length--

(i) For the first academic year and any subsequent
full academic year as measured in credit or clock hours--

(A) The first payment period is the period of time in
which the student completes the first half of the academic year
as measured in credit or clock hours; and

(B) The second payment period is the period of time
in which the student completes the second half of that
academic year,

(i) For any remaining portion of an eligible program
that is more than one-half an academic year but less than a
complete academic year--

(A) The first payment period is the period of time in
which a student completes the first half of the remaining
portion of the eligible program as measured in credit or clock
hours; and

(B) The second payment period is the period of time
in which the student completes the remainder of the eligible
program; and

(iii) For any remaining portion of an eligible program
that is not more than half an academic year as measured in
credit or clock hours, the payment period is the remainder of
that eligible program.

(3) For purposes of paragraphs (b)(1) and (b)}(2) of
this section, if a student is enrolled in an eligible program that
measures progress in credit hours and the student cannot earn
half the credit hours in the program under paragraph (b)(1) of
this section or half of the remaining portion of the eligible
program under paragraph (b)(2)(i) and (b)(2)(ii) of this section
until after the calendar midpoint between the first and last
scheduled days of class, the second payment period begins on
the later of-

(i) The calendar midpoint between the first and last
scheduled days of class of the program or academic year; or
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(i) The date, as determined by the institution, that
the student has completed half of the academic coursework.

(4) If, in an academic year, in a program of less than
an academic year, or in the remaining portion of an eligible
program under paragraph (b)(2) of this section, an institution
chooses to have more than two payment periods, the rules in
paragraphs (b)(1) through (b)(3) of this section are modified to
reflect the increased number of payment periods. For example,
if an institution chooses to have three payment periods in an
academic year, each payment period must correspond to
one-third of the academic year.

(Authority: 20 U.S.C. 1070 et seq.)

Note: Section added November effective

July 1, 1997.

29, 1996,

Sec. 668.5 through 668.7 [Reserved]

Sec. 668.8 Eligible program.

(a) General. An eligible program is an educational
program that--

(1) Is provided by a participating institution; and

(2) Satisfies
contained in this section.

the other relevant requirements

(b) Definitions. For purposes of this section--

(1) The Secretary considers the "equivalent of an
associate degree" to be-—

(i) An associate degree; or

(i) The successful completion of at least a two-year
program that is acceptable for full credit toward a bachelor's
degree and qualifies a student for admission into the third year
of a bachelor's degree program;

(2) A week is a consecutive seven-day period; and

(3Xi) For an educational program using a semester,
trimester, or quarter system or an educational program using
clock hours, the Secretary considers a week of instruction to
be any week in which at least one day of regularly scheduled
instruction, examinations, or preparation for examinations
occurs; or

(ii) For an educational program using credit hours but
not using a semester, trimester, or quarter system, the
Secretary considers a week of instruction to be any week in

which at least 12 hours of regularly scheduled instruction,
examinations, or preparation for examinations occurs; and

(4) Instruction does not include periods of orientation,
counseling, vacation, or other activity not related to class
preparation or examinations.

(c) Institution of higher éducation. An eligible
program provided by an institution of higher education must--

(1) Lead to an associate, bachelor's, professional, or
graduate degree;

(2) Be at least a two-academic-year program that is
acceptable for full credit toward a bachelor's degree; or

(3) Be at least a one-academic-year training program
that leads to a certificate, degree, or other recognized
educational credential and that prepares a student for gainful
employment in a recognized occupation.

(d) Proprietary institution of higher education and
postsecondary vocational institution. An eligible program
provided by a proprietary institution of higher education or
postsecondary vocational institution—-

(1Xi) Must require a minimum of 15 weeks of
instruction, beginning on the first day of classes and ending on
the last day of classes or examinations;

(i) Must be at least 600 clock hours, 16 semester or
trimester hours, or 24 quarter hours;

(i) Must provide undergraduate training that
prepares a student for gainful employment in a recognized
occupation; and

(iv) May admit as regular students persons who have
not completed the equivalent of an associate degree;

(2) Must--
(i) Require a minimum of 10 weeks of instruction,
beginning on the first day of classes and ending on the last

day of classes or examinations;

(i) Be at least 300 clock hours, 8 semester or
trimester hours, or 12 quarter hours;

(iiiy Provide training that prepares a student for
gainful employment in a recognized occupation; and

(iv)(A) Be a graduate or professional program; or

(B) Admit as regular students only persons who have
completed the equivalent of an associate degree; or
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(3) For purposes of the Federal Stafford Loan,
Federal PLUS, and Federal SLS programs only, must--

(i) Require a minimum of 10 weeks of instruction,
beginning on the first day of classes and ending on the last
day of classes or examinations;

(i) Be at least 300 clock hours but less than 600
clock hours;

(liy Provide undergraduate training that prepares a
student for gainful employment in a recognized occupation;

(iv) Admit as regular students some persons who
have not completed the equivalent of an associate degree; and

(v) Satisfy the requirements of paragraph (e) of this
section. ’

(e) Qualitative factors. (1) An educational program
that satisfies the requirements of paragraphs (d)(3)(I) through
(iv) of this section qualifies as an eligible program only if--

() The program has a substantiated completion rate
of at least 70 percent, as caiculated under paragraph (f) of this
section;

(i) The program has a substantiated piacement rate
of at least 70 percent, as calculated under paragraph (g) of this
section;

(i) The number of clock hours provided in the
program does not exceed by more than 50 percent the
minimum number of clock hours required for training in the
recognized occupation for which the program prepares
students, as established by the State in which the program is
offered, if the State has established such a requirement, or as
established by any Federal agency; and

(iv) The program has been in existence for at least
one year. The Secretary considers an educational program to
have been In existence for at least one year only if an
institution has been legally authorized to provide, and has
continuously provided, the program during the 12 months
(except for normal vacation periods and, at the discretion of the
Secretary, periods when the institution closes due to a natural
disaster that directly affects the institution or the Institution's
students) preceding the date on which the institution applied
for eligibility for that program.

(2) An institution shall substantiate the calculation of
its completion and placement rates by having the certified
public accountant who prepares its audit report required under
Sec. 668.23 report on the institution's calculation based on
performing an attestation engagement in accordance with the

* 'PART.668-STUDENT ASSISTANCE GENERAL PROVISIONS ' - -

Statements on Standards for Attestation Engagements of the
American Institute of Certified Public Accountants (AICPA).

(f) Calculation of completion rate. An institution shall
calculate its completion rate for an educational program for any
award year as follows:

(1) Determine the number of regular students who
were enrolled in the program during the award year.

(2) Subtract from the number of students determined
under paragraph (f)(1) of this section, the number of regular
students who, during that award year, withdrew from, dropped
out of, or were expelled from the program and were entitled to
and actually received, in a timely manner in accordance with
Sec. 668.22(j)(4), a refund of 100 percent of their tuition and
fees (less any permitted administrative fee) under the
Institution's refund policy.

(3) Subtract from the total obtained under paragraph
(f)(2) of this section the number of students who were enroiled
in the program at the end of that award year.

(4) Determine the number of regular students who,
during that award year, received within 150 percent of the
published length of the educational program the degree,
certificate, or other recognized educatlonal credential awarded
for successfully completing the program.

(5) Divide the number determined under paragraph
()(4) of this section by the total obtained under paragraph (f)(3)
of this section.

(9) Calculation of placement rate. (1) An Institution
shall calculate its placement rate for an educational program
for any award year as foilows:

() Determine the number of students who, during the
award year, recelved the degree, certificate, or other
recognized educational credential awarded .for successfully
completing the program. !

(iiy Of the total obtained under paragraph (g)(1)(i} of
this section, determine the number of students who, within 180
days of the day they received their degree, certificate, or other
recognized educational credential, obtained gainful employment
in the recognized occupation for which they were trained or in
a related comparable recognized occupation and, on the date
of this calculation, are employed, or have been employed, for
at least 13 weeks following receipt of the credentiai from the
institution.

(iii) Divide the number of students determined under
paragraph (g)(1)(ii)} of this section by the totai obtained under
paragraph (g)(1)(i) of this section.
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(2) An institution shail document that each student
described in paragraph (g)(1)Xii) of this section obtained gainful
employment in the recognized occupation for which he or she
was trained or in a related comparable recognized occupation.
Examples of satisfactory documentation of a student's gainfui
employment include, but are not limited to—

(i) A written statement from the student's employer;

(ii) Signed copies of State or Federai income tax
forms, and

(il Written evidence of payments of Social Security
taxes.

(h) Eligibility for Federal Pell Grant and FSEOG
programs. In addition to satisfying other relevant provisions of
this section, an educational program qualifies as an eligible
program for purposes of the Federal Pell Grant or FSEOG
Program only if the educationai program is an undergraduate
program.

(i) Flight training. In addition to satisfying other
relevant provisions of this section, for a program of flight
training to be an eligible program, it must have a current valid
certification from the Federal Aviation Administration.

() English as a second language (ESL). (1) In
addition to satisfying the relevant provisions of this section, an
educationai program that consists solely of instruction in ESL
qualifies as an eligible program if--

() The institution admits to the program only
students who the Institution determines need the ESL
instruction to use aiready existing knowledge, training, or skiils;
and

(i) The program leads to a degree, certificate, or
other recognized educational credential.

(2) An institution shail document its determination
that ESL instruction is necessary to enable each student
enroiled In its ESL program to use already existing knowledge,
training, or skilis with regard to the students that it admits to its
ESL program under paragraph (J)(1)(i) of this section.

(3) An ESL program that quaiifies as an eligible
program under this paragraph is eligible for purposes of the
Federal Pell Grant Program only.

(k) Undergraduate educational program In credit
hours. if an institution offers an undergraduate educational
program in credit hours, the institution must use the formula
contained in paragraph () of this section to determine whether
that program satisfies the requirements contained in paragraph
(c)(3) or (d) of this section, and the number of credit hours in

that educational program for purposes of the Titie IV, HEA
programs, uniess--

(1) The program is at least two academic years in
iength and provides an associate degree, a bachelor's degree,
a professional degree, or an equivaient degree as determined
by the Secretary; or

(2) Each course within the program is acceptable for
full credit toward that institution's associate degree, bachelor's
degree, professional degree, or equivalent degree as
determined by the Secretary, provided that the institution's
degree requires at least two academic years of study.

(I) Formula. For purposes of determining whether a
program described in paragraph (k) of this section satisfies the
requirements contained in paragraph (c)(3) or (d) of this
section, and the number of credit hours in that educational
program with regard to the Title IV, HEA programs--

(1) A semester hour must include at least 30 clock
hours of instruction;

(2) A trimester hour must include at least 30 clock
hours of instruction; and

(3) A quarter hour must include at least 20 hours of
instruction. ’

(Authority: 20 U.S.C. 1070a, 1070b, 1070c-1070c-2, 1085,
1087aa-1087hh, 1088, 1091, and 1141; 42 U.S.C. 2753)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Section amended April 29, 1994, effective July 1, 1994,
(X2) removed, ()3) and (4) redesignated as (j)(2) and (3),
respectively, and (b)(3)(Il}, ((2), (k)(1), and (k)(2) amended
November 29, 1994, effective July 1, 1995. OMB controi
number added August 15, 1995, effective August 15, 1995.

Sec. 668.9 Relatlonship between clock hours and
semester, trimester, or quarter hours In calculating Title IV,
HEA program assistance.

(a) In determining the amount of Title IV, HEA
program assistance that a student who is enrolied in a program
described in Sec. 668.8(k) Is eligible to receive, the institution
shall appiy the formuia contained in Sec. 668.8(1) to determine
the number of semester, trimester, or quarter hours in that
program, if the institution measures academic progress in that
program in semester, trimester, or quarter hours.

(b) Notwithstanding paragraph (a) of this section, a
public or private nonprofit hospitai-based schooi of nursing that
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awards a diploma at the completion of the school's program of
education is not required to apply the formula contained in
Sec. 668.8(l) to determine the number of semester, trimester,
or quarter hours in that program for purposes of calculating
Title IV, HEA program assistance.

{Authority: 20 U.S.C. 1082, 1085, 1088, 1091, 1141)

Note: Section amended November 29,
July 1, 1994 for (b) and July 1, 1995 for (a).

1994, effective

Subpart B--Standards for Participation in Title
IV, HEA Programs

Sec. 668.11 Scope.

(a) This subpart establishes standards that an
institution must meet in order to participate in any Title IV, HEA
program.

(b) Noncompliance with these standards by an
institution already participating in any Title IV, HEA program or
with applicable standards in this subpart by a third-party
servicer that contracts with the institution may subject the
institution or servicer, or both, to proceedings under subpart G
of this part. These proceedings may lead to any of the
following actions:

(1) An emergency action.
(2) The imposition of a fine.

(3) The limitation, suspension, or termination of the
participation of the institution in a Title IV, HEA program.

(4) The limitation, suspension, or termination of the
eligibility of the servicer to contract with any institution to
administer any aspect of the institution's participation in a Title
IV, HEA program.

(Authority: 20 U.S.C. 1094)

Note: Section amended April 29, 1994, effective July 1, 1994.

Sec. 668.12 Application procedures.

(a) Applications for initial participation. An institution
that wishes to participate in a Title IV, HEA program must first
apply to the Secretary for a certification that the institution
meets the standards in this subpart.

(b) Applications for continued participation. A
participating institution must apply to the Secretary for a

certification that the institution continues to meet the standards
in this subpart upon the request of the Secretary or if the
institution wishes to—

(1) Continue to participate in a Title IV, HEA program
beyond the scheduled expiration of the institution’s current
period of participation in the program;

(2) Include in the institution's participation in a Title
IV, HEA program--

(i) A branch campus that is not currently included in
the institution's participation in the program; or

(i) Another location that is not currently included in
the institution's participation in the program, if the Secretary
requires the institution to apply for certification under paragraph
(c) of this section;

(3) Reestablish participation in a Title IV, HEA
program following a change in ownership that results in a
change in control according to the provisions of 34 CFR part
600.

(¢) Notification and application requirements for
additional locations. (1) A participating institution must notify
the Secretary, in writing, if the institution wishes to--

(i) Include in its participation in a Title IV, HEA
program a location that is not currently included in the
institution’s participation in the program and that offers at least
50 percent of an educational program; or

(i) Continue to include in its participation in a Title
IV, HEA program a location that--

(A) Offers at least 50 percent, but less than 100
percent, of an educational program; and

(B) Has changed its name, location, or address.

(2) The Secretary considers the submission of the
required notification under 34 CFR 600.30 with respect to that
location to satisfy the notification requirement of this paragraph.

(3) The Secretary may require the institution to apply
for a certification that the institution continues to meet the
requirements of this subpart.

(d) Notification and application requirements for
changes in name, location, or address. (1) A participating
institution must notify the Secretary, in writing, if the institution
wishes to continue to participate in a Title IV, HEA program
following a change in name, location, or address of the
institution or continue to include in the institution's
participation—- '

8-14

133




Q

ERIC

Aruitoxt provided by Eic:

PART 668-STUDENT ASSISTANCE GENERAL PROVISIONS

(i} A branch campus that has changed its name,
location, or address; or

(i) Another location that has changed its name,
location, or address if that location offers 100 percent .of an
educational program.

(2) The Secretary considers the submission of the
required notification under 34 CFR 600.30 with respect to that
location to satisfy the notification requirement of this
paragraph.

(e) Required forms and information. An institution
that applies for participation under paragraph (a) or (b) of this
section must--

(1) Apply on the form prescribed by the Secretary;
and

(2) Provide all the information and documentation
requested by the Secretary to certify that the institution meets
the standards of this subpart.

(Authority: 20 U.S.C. 1099c)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Section added April 29, 1994, effective July 1, 1994,
OMB control number added July 7, 1994, effective
July 7, 1994. (b)(2) and (c)(1)(i) amended November 29, 1994,
effective July 1, 1995.

Sec. 668.13 Certification procedures.

(a) Requirements for certification. The Secretary
certifies that an institution meets the standards of this subpart
only if- .

(1) The institution is an eligible institution;

(2) The institution meets the standards of this
subpart;

(3) Each branch campus to be included in the
institution's participation meets the applicable standards of this
subpart; and

(4)(i) Except as provided in paragraph (a)(4)(ii) of this
section, in the case of an institution seeking to participate for
the first time in the Federal Pell Grant Program, the
campus-based programs, the FDSL Program, or the Federal
Stafford Loan, Federal SLS, or Federal PLUS Program, the
institution requires the following individuals to complete Title IV,
HEA program training provided or approved by the Secretary:

(A) The individual designated by the institution under
Sec. 668.16(b)(1).

(B)(7) In the case of a for-profit institution, the chief
administrator of the institution; or

(2) In the case of an institution other than a for-profit
institution, the chief administrator of the institution, or another
administrative official of the institution designated by the chief
administrator.

(i) If either one of the two individuals who is
otherwise required to complete training under paragraph
(a)(4)(i) of this section has previously completed Title IV, HEA
program training provided or approved by the Secretary, the
institution may elect to request an on-site Title IV, HEA
program certification review by the Secretary instead of
requiring that individual to complete again the Title IV, HEA
program training provided or approved by the Secretary.

(iiiy An institution may not begin participation in the
applicable Title IV, HEA program or programs-- ’

(A) In the case of an institution that requires
individuals to complete training in accordance with paragraph
(a)(4)(i) of this section, until the individuals complete the
required training; or

(B) In the case of an institution that requests an
on-site review in accordance with paragraph (a)(4)(ii) of this
section, until the Secretary conducts the review and notifies the
institution that it is in compliance with Title IV, HEA program
requirements.

(b) Period of participation. (1) If the Secretary
certifies that an institution meets the standards of this subpart,
the Secretary also specifies the period for which the institution
may participate in a Title IV, HEA program. An institution's
period of participation expires four years after the date that the
Secretary certifies that the institution meets the standards of
this subpart, except that the Secretary may specify a shorter
period.

(2) Provided that an institution has submitted an
application for a renewal of certification that is materially
complete at least 90 days prior to the expiration of its cumrent
period of participation, the institution’s existing certification will
be extended on a month to month basis following the
expiration of the institution’s period of participation until the end
of the month in which the Secretary issues a decision on the
application for recertification.

(c) Provisional certification. (1) The Secretary may
provisionally certify an institution if--
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(i) The institution seeks initial participation in a Title
IV, HEA program;

(i) The institution is an eligible institution that has
undergone a change in ownership that results in a change in
control according to the provisions of 34 CFR part 600;

(i) The institution is a participating institution—

(A) That is applying for a certification that the
institution meets the standards of this subpart;

(B) That the Secretary determines has jeopardized
its ability to perform its financial responsibilities by not meeting
the factors of financial responsibility under Sec. 668.15 or the
standards of administrative capability under Sec. 668.16; and

(C) Whose participation has been limited or
suspended under subpart G of this part, or voluntarily enters
into provisional certification,;

(iv) The institution seeks a renewal of participation in
a Title IV, HEA program after the expiration of a prior period of
participation in that program; or

(v) The institution is a participating institution that
was accredited or preaccredited by a nationally recognized
accrediting agency on the day before the Secretary withdrew
the Secretary's recognition of that agency according to the
provisions contained in 34 CFR part 603.

(2) f the Secretary provisionally certifies an
institution, the Secretary also specifies the period for which the
institution may participate in a Title |V, HEA program. Except
as provided in paragraphs (c) (3) and (4) of this section, a
provisionally certified institution's period of participation
expires-—-

(i) Not later than the end of the first complete award
year following the date on which the Secretary provisionally
certified the institution under paragraph (c)(1)(i) of this section;

(i) Not later than the end of the third complete award
year following the date on which the Secretary provisionally
certified the institution under paragraphs (c)(1)(ii), (iii), (iv) or
(e)(2) of this section; and

(i) If the Secretary provisionally certified the
institution under paragraph (c)(1)(v) of this section, not later

than 18 months after the date that the Secretary withdrew

recognition from the
accrediting agency.

institution’s nationally recognized

(3) Notwithstanding the maximum periods of
participation provided for in paragraph (c)(2) of this section, if

the Secretary provisionally certifies an institution, the Secretary
may specify a shorter period of participation for that institution.

(4) For the purposes of this section, "provisional
certification” means that the Secretary certifies that an
institution has demonstrated to the Secretary's satisfaction that
the institution—

(i) Is capable of meeting the standards of this
subpart within a specified period; and

(i) 1s able to meet the institution's responsibilities
under its program participation agreement, including
compliance with any additional conditions specified in the
institution's program participation agreement that the Secretary
requires the institution to meet in order for the institution to
participate under provisional certification.

(d) Requirements for provisional certification to
participate on a limited basis for institutions that are not
financially responsible. Notwithstanding paragraph (c)(1) of this
section, the Secretary does not provisionally certify an
institution that--

(1) Fails to meet the general standards of financial
responsibility in Sec. 668.15(b) or the exceptions to the general
standards of financial responsibility in Sec. 668.15(d), unless
the institution--

(i) Demonstrates to the satisfaction of the Secretary
that it has sufficient financial and administrative resources to
participate in the Title IV, HEA programs under a funding
amangement other than the Department of Education's
standard advance funding arrangement;

(ii) Submits to the Secretary a letter of credit in an
amount and form acceptable to the Secretary equal to not less
than 10 percent of the Title |V, HEA program funds received by
the institution during the last complete award year for which
figures are available; and

(i) Demonstrates that, during the preceding two
award years, it has met all of its financial obligations and was
current on its debt payments in accordance with the provisions
in 668.15(b) (3) and (4); or

(2) Is not financially responsible under Sec.
668.15(c)(2), or is required, and has been required at least one
other time during the five-year period preceding the Secretary's
decision, to certify the institution provisionally, to comply with
paragraph (d)(1) of this section, unless-—

(i) The institution, or one or more persons or entities
that the Secretary determines under the provisions of Sec.
668.15 exercise substantial control over the institution, or both,
submit to the Secretary financial guarantees in an amount
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determined by the Secretary to be sufficient to satisfy the
institution’s potential liabilities arising from the institution's
participation in the Title IV, HEA programs; and

(i) One or more persons or entities that the
Secretary determines under the provisions of Sec. 668.15
exercise substantial control over the institution agree to be
jointly or severally liable for any liabilities arising from the
institution's participation in the Title IV, HEA programs and civil
and criminal monetary penalties authorized under Title IV of
the HEA.

.(e) Consequences for an institution whose State
does not participate in the State Postsecondary Review
program. Notwithstanding any other provision of this section, if
an institution or branch campus of the institution is in a State
that does not participate in the State Postsecondary Review
Program (34 CFR part 667), the Secretary, with regard to any
particular Title IV, HEA program-

(1) Does not certify that the institution or branch
campus, as applicable meets the standards of this subpart;
and

(2) May provisionally certify the institution or branch
campus, as applicable, unless- ’

(i) The institution or branch campus, as applicable,
seeks initial participation in that program; or

(i) The institution has undergone a change of
ownership that results in a change of control, as determined
under 34 CFR 600.31.

“(f) Revocation of provisional certification. (1) If,
before the expiration of a provisionally certified institution's
period of participation in a Title IV, HEA program, the Secretary
determines that the institution is unable to meet its
responsibilities under its program participation agreement, the
Secretary may revoke the institution’s provisional certification
for participation in that program.

(2)(@) if the Secretary revokes the provisional
certification of an institution under paragraph (f)(1)of this
section, the Secretary sends the institution a notice by certified
mail, return receipt requested. The Secretary also may transmit
the notice by other, more expeditious means, if practical.

(ii) The revocation takes effect on the date that the
Secretary mails the notice to the institution.

(iii) The notice states the basis for the revocation, the
consequences of the revocation to the institution, and that the
institution may request the Secretary to reconsider the
revocation. The consequences of a revocation are described in
Sec. 668.26.

(3)(i) An institution may request reconsideration of a
revocation under this section by submitting to the Secretary,
within 20 days of the institution's receipt of the Secretary's
notice, written evidence that the revocation is unwarranted. The
institution must file the request with the Secretary by
hand-delivery, mail, or facsimile transmission.

(i) The filing date of the request is the date on which
the request is—

(A) Hand-delivered,;
(B) Mailed; or
(C) Sent by facsimile transmission.

(i) Documents filed by facsimile transmission must
be transmitted to the Secretary in accordance with instructions
provided by the Secretary in the notice of revocation. An -
institution filing by facsimile transmission is responsible for
confirming that a complete and legible copy of the document
was received by the Secretary.

(iv) The Secretary discourages the use of facsimile
transmission for documents longer than five pages.

(4)(i) The designated department official making the
decision concerning an institution's request for reconsideration
of a revocation is different from, and not subject to supervision
by, the official who initiated the revocation of the institution's
provisional certification. The deciding official promptly
considers an institution's request for reconsideration of a
revocation and notifies the institution, by certified mail, return
receipt requested, of the final decision. The Secretary also may
transmit the notice by other, more expeditious means, if
practical.

(i) If the Secretary determines that the revocation is
warranted, the Secretary's notice informs the institution that the
institution may apply for reinstatement of participation only after
the later of the expiration of--

(A) Eighteen months after the effective date of the
revocation; or *

(B) A debarment or suspension of the institution
under Executive Order (E.O.) 12549 (3 CFR, 1986 comp., p.
189) or the Federal Acquisition Regulations, 48 CFR part 9,
subpart 9.4.

(iii) If the Secretary determines that the revocation of
the institution's provisional certification is unwarranted, the
Secretary's notice informs the institution that the institution's
provisional certification is reinstated, effective on the date that
the Secretary's original revocation notice was mailed, for a
specified period of time.
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(5)(i) The mailing date of a notice of revocation or a
request for reconsideration of a revocation is the date
evidenced on the original receipt of mailing from the U.S.
Postal Service.

(i) The date on which a request for reconsideration
of a revocation is submitted is--

(A) If the request was sent by a delivery service
other than the U.S. Postal Service, the date evidenced on the
original receipt by that service; and

(B) If the request was sent by facsimile transmission,
the date that the document is recorded as received by
facsimile equipment that receives the transmission.

(Authority: 20 U.S.C. 1099c and E.O. 12549 (3 CFR, 1989
Comp., p. 189) and E.O. 12689 (3 CFR, 1989 Comp., p. 235))

{(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Section added April 29, 1994, effective July 1, 1994.
OMB control number added July 7, 1994, effective
July 7, 1994. (c)(2)(ii) and (c)(2)(ii) amended June 30, 1995,
effective July 31, 1995,

Sec. 668.14 Program participation agreement.

(a)(1) An institution may participate in any Title IV,
HEA program, other than the SSIG and NEISP programs, only
if the institution enters into a written program participation
agreement with the Secretary, on a form approved by the
Secretary. A program participation agreement conditions the
initial and continued participation of an eligible institution in any
Title IV, HEA program upon compliance with the provisions of
this part, the individual program regulations, and any additional
conditions specified in the program participation agreement
that the Secretary requires the institution to meet.

{2) An institution's program participation agreement
applies to each branch campus and other location of the
institution that meets the applicable requirements of this part
unless otherwise specified by the Secretary.

(b) By entering into a program participation

.agreement, an institution agrees that--

(1) It will comply with all statutory provisions of or
applicable to Title IV of the HEA, all applicable regulatory
provisions prescribed under that statutory authority, and all
applicable special arrangements, agreements, and limitations
entered into under the authority of statutes applicable to Title
IV of the HEA, including the requirement that the institution will
use funds it receives under any Title IV, HEA program and any

interest or other eamings thereon, solely for the purposes
specified in and in accordance with that program;

(2) As a fiduciary responsible for administering
Federal funds, if the institution is permitted to request funds
under a Title IV, HEA program advance payment method, the
institution will time its requests for funds under the program to
meet the institution's immediate Title [V, HEA program needs;

(3) It will not request from or charge any student a
fee for processing or handling any application, form, or data
required to determine a student's eligibility for, and amount of,
Title IV, HEA program assistance;

(4) It will establish and maintain such administrative
and fiscal procedures and records as may be necessary to
ensure proper and efficient administration of funds received
from the Secretary or from students under the Title IV, HEA
programs, together with assurances that the institution will
provide, upon request and in a timely manner, information
relating to the administrative capability and financial
responsibility of the institution to--

(i) The Secretary;

(i) The State postsecondary review entity designated
under 34 CFR part 667 for the State or States in which the
institution or any of the institution's branch campuses or other
locations are located if the institution was referred by the
Secretary under 34 CFR 667.5;

(iii) A guaranty agency, as defined in 34 CFR part
682, that guarantees loans made under the Federal Stafford
Loan, Federal PLUS, and Federal SLS programs for
attendance at the institution or any of the institution's branch
campuses or other locations;

(iv) The nationally recognized accrediting agency that
accredits or preaccredits the institution or any of the
institution's branch campuses, other locations, or educational
programs;

(v) The State agency that legally authorizes the
institution and any branch campus or other location of the
institution to provide postsecondary education; and

(vi) In the case of a public postsecondary vocational
educational institution that is approved by a State agency
recognized for the approval of public postsecondary vocational
education, that State agency;

(5) it will comply with the provisions of Sec. 668.15
relating to factors of financial responsibility;

(6) It will comply with the provisions of Sec. 668.16
relating to standards of administrative capability;
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(7) It will submit reports to the Secretary and, in the
case of an institution participating in the Federal Stafford Loan,
Federal PLUS, Federal SLS, or the Federal Perkins Loan
Program, to holders of loans made to the institution's students
under that program at such times and containing such
information as the Secretary may reasonably require to carry
out the purpose of the Title IV, HEA programs;

(8) It will not provide any statement to any student or
certification to any lender under the Federal Stafford Loan,
Federal PLUS, or Federal SLS Program that qualifies the
student for a loan or loans in excess of the amount that the
student is eligible to borrow in accordance with sections
425(a), 428(a)(2), 428(b)(1) (A) and (B), and 428H of the HEA,

(9) It will comply with the requirements of subpart D
of this part conceming institutional and financial assistance
information for students and prospective students;

(10) In the case of an institution that advertises job
placement rates as a means of attracting students to enroll in
the institution, it will make available to prospective students, at
or before the time that those students apply for enroliment--

(i) The most recent available data concerning
employment statistics, graduation statistics, and- any other
information necessary to substantiate the truthfulness of the
advertisements; and

(i) Relevant State licensing requirements of the
State in which the institution is located for any job for which an
educational program offered by the institution is designed to
prepare those prospective students;

(11) In the case of an institution participating in the
Federal Stafford Loan, Federal PLUS, or Federal SLS
Program, the institution will inform all eligible borrowers, as
defined in 34 CFR part 682, enrolled in the institution about the
availability and eligibility of those borrowers for State grant
assistance from the State in which the institution is located,
and will inform borrowers from another State of the source for
further information concerning State grant assistance from that
State;

(12) It will provide the certifications described in
paragraph (c) of this section;

(13) 'In the case of an institution whose students
receive financial assistance pursuant to section 484(d) of the
HEA, the institution will make available to those students a
program proven successful in assisting students in obtaining
the recognized equivalent of a high school diploma;

(14) It will not deny any form of Federal financial aid
to any eligible student solely on the grounds that the student is

participating in a program of study abroad approved for credit
by the institution;

(15) In the case of an institution seeking to
participate for the first time in the Federal Stafford Loan,
Federal PLUS, and Federal SLS programs, the institution has
included a default management plan as part of its application
under Sec. 668.12 for participation in those programs and will
use the plan for at least two years from the date of that
application. The Secretary considers the requirements of this
paragraph to be satisfied by a default management plan
developed in accordance with the default reduction measures
described in appendix D to this part;

(16) In the case of an institution that changes
ownership that results in a change of control, or that changes
its status as a main campus, branch campus, or an additional
location, the institution will, to participate in the Federal Stafford
Loan, Federal PLUS, and Federal SLS programs, develop a
default management plan for approval by the Secretary and
implement the plan for at least two years after the change in
contro! or status. The Secretary considers the requirements of
this paragraph to be satisfied by a default management plan
developed in accordance with the default reduction measures
described in appendix D to this part;

(17) The Secretary, guaranty agencies and lenders
as defined in 34 CFR part 682, nationally recognized
accrediting agencies, the Secretary of Veterans Affairs, State
postsecondary review entities designated under 34 CFR part
667, State agencies recognized under 34 CFR part 603 for the
approval of public postsecondary vocational education, and
State agencies that legally authorize institutions and branch
campuses or other locations of institutions to provide
postsecondary education, have the authority to share with each
other any information pertaining to the institution’s eligibility for
or participation in the Title IV, HEA programs or any
information on fraud and abuse;

(18) It will not knowingly--

() Employ in a capacity that involves the
administration of the Title IV, HEA programs or the receipt of
funds under those programs, an individual who has been
convicted of, or has pled nolo contendere or guilty to, a crime
involving the acquisition, use, or expenditure of Federal, State,
or local government funds, or has been administratively or
judicially determined to have committed fraud or any other
material violation of law involving Federal, State, or local
government funds;

(i) Contract with an institution or third-party servicer
that has been terminated under section 432 of the HEA for a
reason involving the acquisition, use, or expenditure of Federal,
State, or local government funds, or that has been
administratively or judicially determined to have committed
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fraud or any other material violation of law Involving Federal,
State, or local government funds; or

(iii) Contract with or employ any Individual, agency,
or organization that has been, or whose officers or employees
have been--

(A) Convicted of, or pled nolo contendare or guilty to,
a crime Involving the acquisition, use, or expenditure of
Federal, State, or local government funds; or

(B) Administratively or Judiclally determined to have
committed fraud or any other materlal violation of law Involving
Federal, State, or local government funds;

(19) it will complete, In a timely manner and to the
satlsfaction of the Secretary, surveys conducted as a part of
the Integrated Postsecondary Education Data System (IPEDS)
or any other Federal collection effort, as designated by the
Secretary, regarding data on postsecondary Institutions;

(20) In the case of an Institution that offers
athletically related student aid, it will comply with the provisions
of paragraph (d) of this section;

(21) It will not Impose any penalty, including, but not
limited to, the assessment of iate fees, the denial of access to
classes, libraries, or other Institutional facilities, or the
requirement that the student borrow additional funds for which
interest or other charges are assessed, on any student
bocause of the student's Inability to meet his or her financlal
obligations to the institution as a result of the delayed
disbursement of the proceeds of a Title IV, HEA program loan
due to compliance with statutory and regulatory requirements
of or applicable to the Title IV, HEA programs, or delays
attributable to the institution;

(22) It will not provide, nor contract with any entity
that provides, any commission, bonus, or other incentive
payment based directly or indirectly on success in securing
enroliments or financial aid to any persons or entities engaged
in any student recruiting or admission activities or in making
decisions regarding the awarding of student financial
assistance, except that this requirement shall not apply to the
recruitment of foreign students residing in foreign countries
who are not eiigibie to receive Federal student assistance. This
provision does not apply to the giving of token gifts to students
or aiumni for referring students for admission to the institution
as long as: The gift is not in the form of money, check, or
money order, no more than one such gift is given to any
student or alumnus; and the gift has a value of not more than
$25;

(23) 1t will meet the requirements established
pursuant to part H of Title IV of the HEA by the Secretary,

State postsecondary review ontities designated under 34 CFR
part 867, and nationally recognized accrediting agencies;

(24) It will comply with the Institutional refund pollcy
established in Sec. 668.22;

(25) 1t Is liable for all—

() Improperly spent or unspent funds received under
the Titie IV, HEA programs, Including any funds administered
by a third-party servicer; and

{li) Refunds that the Institution or Its servicer may be
required to make; and

(26) If the stated objectives of an educational
program of the Institution are to prepare a student for gainful
employment In a recognized occupation, the Institution will--

() Demonstrate a reasonable relationship between
the length of the program and entry level requirements for the
recognized occupation for which the program prepares the
student. The Secretary considers the reiationship to be
reasonable If the number of clock hours provided in the
program does not exceed by more than 50 percent the
minimum number of clock hours required for training in the
recognized occupation for which tho program prepares the
student, as established by the State In which the program Is
offered, If the State has established such a requirement, or as
established by any Federal agency; and

(il) Establish the need for the training for the student
to obtain empioyment in the recognized occupation for which
the program prepares the student.

{c) In order to participate in any Titie IV, HEA
program (other than the SSIG and NEISP programs), the
institution must certity that it-

(1) Has in operation a drug abuse prevention
program that the institution has determined to be accessible to
any officer, employee, or student at the institution; and

(2)(i) Has established a campus security policy in
accordance with section 485(f) of the HEA; and

(ii) Has complied with the disclosure requirements of
688.47 as required by section 485(f) of the HEA.

(d) In order to participate in any Title IV, HEA
program (other than the SSIG and NEISP programs), an
institution that offers athletically related student aid must--

(1) Cause an annual compilation, independently
audited not less often than every 3 years, to be prepared within
6 months after the end of the institution's fiscal year, of—
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(i) The revenues derived by the institution from the
institution's Intercoilegiate athletics activities, according to the
following categories:

(A) Total revenues.

(B) Revenues from footbaii.

(C) Revenues from men's basketbali.

(D) Revenues from women's basketbail.

(E) Revenues from ail other men's sports combined.

(F) Revenues from ali
combined;

other women's sports

(1) Expenses made by the Institution for the
Ingtitution's intorcollegiate athietics activities, according to the
following categorles:

(A) Total expenses.

(B) Expenses attributabie to football.

(C) Expenses attributabie to men's basketball,
(D) Expenses attributable to women's basketball.

(E) Expenses attributabie to aii other men's sports
combined.

(F) Expenses attributable to all other women's sports
combined; and

(i) The total revenues and operating expenses of
the institution; and

(2) Make the compilation and, where allowable by
State law, the results of the audits required by paragraph (d)(1)
of this section available for ingpection by the Secretary and the
public.

(e) For the purposes of paragraph (d) of this
section—-

(1) Revenues from intercollegiate athletics activities
allocable to a sport shall include without limitation gate
receipts, broadcast revenues and other conference
distributions, appearance guarantees and options,
concessions, and advertising;

(2) Revenues such as student activities fees, alumni
contributions, and investment interest income that are not
allocable to a sport shall be included in the calculation of total
revenues only,;

(3) Expenses for intercoiiogiate athietics activities
allocable to a sport shali inciude without limitation grants-in-aid,
salaries, travel, equipment, and supplies; and

(4) Expenses such as general and administrative
overhead that are not ailocable to a sport shall be inciuded in
the caiculation of total expenses only.

(H(1) A program participation agreement becomes
effactive on the date that the Secretary signs the agreement.

(2 A noew program participation agreement
supersddes any prior program participation agreement between
the Sacretary and the institution.

(9)(1) Except as provided in paragraphs (h) and () of
this section, the Seocretary terminates a program participation
agreement through the proceadings in subpart G of this part.

(2) An Insttution may torminate a program
participation agreement.

(3) if the Secretary or the Institution terminates a
program participation agreement under paragraph (g) of this
soction, the Secretary establishes the termination date.

_ (h) An institution's program participation agreement
automatically expires on the date that--

(1) The institution changes ownership that results in
a change in control as determined by the Secretary under 34
CFR part 600; or

(2) The institution's participation ends under the
provisions of Sec. 668.26(a) (1), (2), (4), or (7).

(Iy An institution’s program participation agreement no
longer applies to or covers a location of the institution as of the
date on which that location ceases to be a part of the
participating institution.

(Authority: '20 U.S.C. 1085, 1088, 1091, 1092, 1094, 1099a-3,
1099¢c, and 1141) .

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Redesignated from Sec. 668.12 to Sec. 668.14 and
amended April 29, 1994, effective July 1. 1994. OMB controi
number added July 7, 1994, effective July 7, 1994,

Sec. 668.15 Factors of financlal responsibility.

(a) General. To begin and to continue to participate
in any Title IV, HEA program, an institution must demonstrate
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to the Secretary that the institution is financially responsible
under the requirements established in this section.

(b) General standards of financial responsibility. In
general, the Secretary considers an institution to be financially
responsible only if it--

(1) Is providing the services described in its official
publications and statements;

(2) Is providing the administrative resources
necessary to comply with the requirements of this subpart;

(3) Is meeting all of its financial obligations, including
but not limited to—

(i) Refunds that it is required to make; and

(i) Repayments to the Secretary for liabilities and
debts incurred in programs administered by the Secretary;

(4) Is current in its debt payments. The institution is
not considered current in its debt payments if—-

(i) The institution is in violation of any existing loan
agreement at its fiscal year end, as disclosed in a note to its
audited financial statement; or

(i) the institution fails to make a payment in

accordance with existing debt obligations for more than 120 .

days, and at least one creditor has filed suit to recover those
funds;

(5) .Except as provided in paragraph (d) of this
section, in accordance with procedures established by the
Secretary, submits to the Secretary an irrevocable letter of
credit, acceptable and payable to the Secretary equal to 25
percent of the total dollar amount of Title IV, HEA program
refunds paid by the institution in the previous fiscal year;

(6) Has not had, as part of the audit report for the
institution’s most recently completed fiscal year—-

() A statement by the accountant expressing

" substantial doubt about the institution's ability to continue as a

going concem; or

(i) A disclaimed or adverse opinion by the
accountant;

(7) For a for-profit institution—-

(i(A) Demonstrates at the end of its latest fiscal
year, an acid test ratio of at least 1:1. For purposes of this
section, the acid test ratio shall be calculated by adding cash
and cash equivalents to current accounts receivable and

dividing the sum by total current liabilities. The calculation of
the acid test ratio shall exclude all unsecured or
uncollateralized related party receivables;

(B) Has not had operating losses in either or both of
its two latest fiscal years that in sum result in a decrease in
tangible net worth in excess of 10 percent of the institution's
tangible net worth at the beginning of the first year of the
two-year period. The Secretary may calculate an operating loss
for an institution by excluding from net income: extraordinary
gains or losses; income or losses from discontinued
operations; prior period adjustment; and, the cumulative effect
of changes in accounting principle. For purposes of this
section, the calculation of tangible net worth shall exclude all
assets defined as intangible in accordance with generally
accepted accounting principles; and

(C) Had, for its latest fiscal year, a positive tangible
net worth. In applying this standard, a positive tangible net
worth occurs when the institution's tangible assets exceed its
liabilities. The calculation of tangible net worth shall exclude all
assets classified as intangible in accordance with the generally
accepted accounting principles; or

(i) Demonstrates to the satisfaction of the Secretary
that it has currently issued and outstanding debt obligations
that are (without insurance, guarantee, or credit enhancement)
listed at or above the second highest rating level of credit
quality given by a nationally recognized statistical rating
organization;

(8) For a nonprofit institution—

(XA) Prepares a classified statement of financial
position in accordance with generally accepted accounting
principles or provides the required information in notes to the
audited financial statements;

(B) Demonstrates at the end of its latest fiscal year,
an acid test ratio of at least 1:1. For purposes of this section,
the acid test ratio shall be calculated by adding cash and cash
equivalents to current accounts receivable and dividing the
sum by total current liabilities. The calculation of the acid test
ratio shall exclude all unsecured or uncollateralized related
party receivables.

(C)(7) Has, at the end of its latest fiscal year, a
positive unrestricted current fund balance or positive
unrestricted net assets. In calculating the unrestricted current
fund balance or the unrestricted net assets for an institution,
the Secretary may include funds that are temporarily restricted
in use by the institution's governing body that can be
transferred to the current unrestricted fund or added to net
unrestricted assets at the discretion of the governing body; or
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(2) Has not had, an excess of current fund
expenditures over current fund revenues over both of its 2
latest fiscal years that results in. a decrease exceeding 10
percent in either the unrestricted current fund balance or the
unrestricted net assets at the beginning of the first year of the
2-year period. The Secretary may exclude from net changes in
fund balances for the operating loss calculation: Extraordinary
gains or losses; income or losses from discontinued
operations; prior period adjustment; and the cumulative effect
of changes in accounting principle. In calculating the
institution's  unrestricted current fund balance or the
unrestricted net assets, the Secretary may include funds that
are temporarily restricted in use by the institution's governing
body that can be transferred to the current unrestricted fund or
added to net unrestricted assets at the discretion of the
governing body; or

(i) Demonstrates to the satisfaction of the Secretary
that it has currently issued and outstanding debt obligations
which are (without insurance, guarantee, or credit
enhancement) listed at or above the second highest rating
level of credit quality given by a nationally recognized statistical
rating organization.

(9) For a public institution--

(i) Has its liabilities backed by the full faith and credit
of a State, or by an equivalent governmental entity;

(i) Has a positive current unrestricted fund balance if
reporting under the Single Audit Act;

(i) Has a positive unrestricted current fund in the
State's Higher Education Fund, as presented in the general
purpose financial statements;

(iv) Submits to the Secretary, a statement from the
State Auditor General that the institution has, during the past
year, met all of its financial obligations, and that the institution
continues to have sufficient resources to meet all of its
financial obligations; or

(v) Demonstrates to the satisfaction of the Secretary
that it has currently issued and outstanding debt obligations
which are (without insurance, guarantee, or credit
enhancement) listed at or above the second highest rating
level of credit quality given by a nationally recognized statistical
rating organization.

(c) Past performance of an institution or persons
affiliated with an institution. An institution is not financially
responsible if-

(1) A person who exercises substantial control over
the institution or any member or members of the person's
family alone or together—

(i)(A) Exercises or exercised substantial control over
another institution or a third-party servicer that owes a liability
for a violation of a Title [V, HEA program requirement; or

(B) Owes a liability for a violation of a Title IV, HEA
program requirement; and

(i) That person, family member, institution, or
servicer does not demonstrate that the liability is being repaid
in accordance with an agreement with the Secretary; or

(2) The institution has--

(i) Been limited, suspended, terminated, or entered
into a settlement agreement to resolve a limitation, suspension,
or termination action initiated by the Secretary or a guaranty
agency (as defined in 34 CFR part 682) within the preceding
five years;

(i) Had~-

(A) An audit finding, during its two most recent audits
of its conduct of the Title IV, HEA programs, that resulted in
the institution's being required to repay an amount greater than
five percent of the funds that the institution received under the
Title IV, HEA programs for any award year covered by the
audit; or

(B) A program review finding, during its two most
recent program reviews, of its conduct of the Title IV, HEA
programs that resulted in the institution's being required to
repay an amount greater than five percent of the funds that the
institution received under the Title IV, HEA programs for any
award year covered by the program review;

(iii) Been cited during the preceding five years for
failure to submit acceptable audit reports required under this
part or individual Title IV, HEA program regulations in a timely
fashion; or

(iv) Failed to resolve satisfactorily any compliance
problems identified in program review or audit reports based
upon a final decision of the Secretary issued pursuant to
subpart G or subpart H of this part.

(d) Exceptions to the general standards of financial
responsibility. (1)(i) An institution is not required to meet the
standard in paragraph (b)(5) of this section if the Secretary
determines that the institution—

(A)(1) Is located in, and is legally authorized to
operate within, a State that has a tuition recovery fund that is
acceptable to the Secretary and ensures that the institution is
able to pay all required refunds; and

(2) Contributes to that tuition recovery fund.
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(B) Has its liabilities backed by the full faith and
credit of the State, or by an equivalent governmental entity; or

(C) As determined under paragraph (g) of this
section, demonstrates, to the satisfaction of the Secretary, that
for each of the institution's two most recently completed fiscal
years, it has made timely refunds to students in accordance
with Sec. 668.22(j)(4), and that it has met or exceeded all of
the financial responsibility standards in this section that were in
effect for the corresponding periods during the two-year period.

(i) In evaluating an application to approve a State
tuition recovery fund to exempt its participating schools from
the federal cash reserve requirements, the Secretary will
consider the extent to which the State tuition recovery fund:

(A) Provides refunds to both in-state and out-of-state
students; '

(B) Allocates all refunds in accordance with the order
delineated in Sec. 668.22(h); and

(C) Provides a reliable mechanism for the State to
replenish the fund should any claims arise that deplete the
funds assets.

(2) The Secretary considers an institution to be
financially responsible, even if the institution is not otherwise
financially responsible under paragraphs (b)(1) through (4) and
(b)(6) through (9) of this section, if the institution—

. (i} Submits to the Secretary an irrevocable letter of
credit that is acceptable and payable to the Secretary equal to
not less than one-half of the Title IV, HEA program funds
received by the institution during the last complete award year
for which figures are available; or

(i) Establishes to the satisfaction of the Secretary,
with the support of a financial statement submitted in
accordance with paragraph (e) of this section, that the
institution has sufficient resources to ensure against its
precipitous closure, including the ability to meet all of its
financial obligations (including refunds of institutiona! charges
and repayments to the Secretary for liabilities and debts
incurred in programs administered by the Secretary). The
Secretary considers the institution to have sufficient resources
to ensure against precipitous closure only if--

(A) The institution formerly demonstrated financial
responsibility under the standards of financial responsibility in
its preceding audited financial statement (or, if no prior audited
financial statement was requested by the Secretary,
demonstrates in conjunction with its current audit that it would
have satisfied this requirement), and that its most recent
audited financial statement indicates that--

(1) All taxes owed by the institution are current;

(2) The institution's net income, or a change in total
net assets, before extraordinary items and discontinued
operations, has not decreased by more than 10 percent from
the prior fiscal year, unless the institution demonstrates that the
decreased net income shown on the current financial statement
is a result of downsizing pursuant to a management-approved
business plan;

(3) Loans and other advances to related parties have
not increased from the prior fiscal year unless such increases
were secured and collateralized, and do not exceed 10 percent
of the prior fiscal year's working capital of the institution;

(4) The equity of a for-profit institution, or the total
net assets of a non-profit institution, have not decreased by
more than 10 percent of the prior year's total equity;

(5) Compensation for owners or other related parties
(including bonuses, fringe benefits, employee stock option
allowances, 401k contributions, deferred compensation
allowances) has not increased from the prior year at a rate
higher than for all other employees;

(6) The institution has not materially leveraged its
assets or income by becoming a guarantor on any new loan or
obligation on behalf of any related party;

(7) All obligations owed to the institution by related
parties are current, and that the institution has demanded and
is receiving payment of all funds owed from related parties that
are payable upon demand. For purposes of this section, a
person does not become a related party by attending an
institution as a student; :

(B) There have been no material findings in the
institution's latest compliance audit of its administration of the
Title 'V HEA programs; and

(C) There are no pending administrative or legal
actions being taken against the institution by the Secretary, any
other Federal agency, the institution's nationally recognized
accrediting agency, or any State entity.

(3) An institution is not required to meet the acid test
ratio in paragraph (b)(7)(i)}(A) or (b)(8)(i)(B) of this section if the
institution is an institution that provides a 2-year or 4-year
educational program for which the institution awards an
associate or baccalaureate degree that demonstrates to the
satisfaction of the Secretary that--

(i) There is no reasonable doubt as to its continued
solvency and ability to deliver quality educational services;
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(ii) It is current in its payment of all current liabilities,
including student refunds, repayments to the Secretary, payroll,
and payment of trade creditors and withholding taxes; and

(iii) It has substantial equity in institution-occupied
facilities, the acquisition of which was the direct cause of its
failure to meet the acid test ratio requirement.

(4) The Secretary may determine an institution to be
financially responsible even if the institution is not otherwise
financially responsible under paragraph (c)(1) of this section if-

(i) The institution notifies the Secretary, in
accordance with 34 CFR 600.30, that the person referenced in
paragraph (c)(1) of this section exercises substantial control
over the institution; and

(ii)(A) The person repaid to the Secretary a portion of
the applicable liability, and the portion repaid equals or
exceeds the greater of—

(1) The total percentage of the ownership interest
held in the institution or third-party servicer that owes the
liability by that person or any member or members of that
person's family, either alone or in combination with one
another;

(2) The total percentage of the ownership interest
held in the institution or servicer that owes the liability that the
person or any member or members of the person's family,
either alone or in combination with one another, represents or
represented under a voting trust, power of attorney, proxy, or
similar agreement; or

(3) Twenty-five percent, if the person or any member
of the person's family is or was a member of the board of
directors, chief executive officer, or other executive officer of
the institution or servicer that owes the liability, or of an entity
holding at least a 25 percent ownership interest in the
institution that owes the liability;

- (B) The applicable liability described in paragraph
(c)(1) of this section is currently being repaid in accordance
with a written agreement with the Secretary; or

(C) The institution demonstrates why--

(1) The person who exercises substantial control
over the institution should nevertheless be considered to lack
that control; or

(2) The person who exercises substantial control
over the institution and each member of that person's family
nevertheless does not or did not exercise substantial control
over the institution or servicer that owes the liability.

(e) removed and reserved

(f) Definitions and terms. For the purposes of this
section—

(1)(i) An “ownership interest" is a share of the legal
or beneficial ownership or control of, or a right to share in the
proceeds of the operation of, an institution, institution's parent
corporation, a third-party servicer, or a third-party servicer's
parent corporation.

(i) The term "ownership interest” includes, but is not
limited to--

(A) An interest as tenant in common, joint tenant, or
tenant by the entireties,

(B) A partnership; and
(C) An interest in a trust.

(i) The term "ownership interest” does not include
any share of the ownership or control of, or any right to share
in the proceeds of the operation of-

(A) A mutual fund that is regularly and publicly
traded;
(B) An institutional investor; or

(C) A profit-sharing plan, provided that all employees
are covered by the plan;

(2) The Secretary generally considers a person to
exercise substantial control over an institution or third-party
servicer, if the person—

(i) Directly or indirectly holds at least a 25 percent
ownership interest in the institution or servicer,

(ii) Holds, together with other members of his or her
family, at least a 25 percent ownership interest in the institution
or servicer,

(iii) Represents, either alone or together with other
persons, under a voting trust, power of attorney, proxy, or
similar agreement one or more persons who hold, either
individually or in combination with the other persons
-represented or the person representing them, at least a 25
percent ownership in the institution or servicer, or

(iv) Is a member of the board of directors, the chief
executive officer, or other executive officer of-

(A) The institution or servicer, or
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(B) An entity that holds at least a 25 percent
ownership interest in the institution or servicer; and

(3) The Secretary considers a member of a person's
family to be a parent, sibling, spouse, child, spouse's parent or
sibling, or sibling's or child's spouse.

(9) Two-year performance requirement. (1) The
Secretary considers an institution to have satisfied the
requirements in paragraph (d)(1)(C) of this section if the
independent certified public accountant, or government auditor
who conducted the institution's compliance audits for the
institution's two most recently completed fiscal years, or the
Secretary or a State or guaranty agency that conducted a
review of the institution covering those fiscal years—

(i)(A) For either of those fiscal years, did not find in
the sample of student records audited or reviewed that the
institution made late refunds to 5 percent or more of the
students in that sample. For purposes of determining the
percentage of late refunds under this paragraph, the auditor or
reviewer must include in the sample only those title IV, HEA
program recipients who received or should have received a
refund under Sec. 668.22; or

(B) The Secretary considers the institution to have
satisfied the conditions in paragraph (g)(1)(i)(A) of this section
if the auditor or reviewer finds in the sample of student records
audited or reviewed that the institution made only one late
refund to a student in that sample; and

(i) For either of those fiscal years, did not note a
material weakness or a reportable condition in the institution’s
report on internal controls that is related to refunds.

(2) If the Secretary or a State or guaranty agency
finds during a review conducted of the institution that the
institution no longer qualifies for an exemption under paragraph
(d)(1)(C) of this section, the institution must—

(i) Submit to the Secretary the irrevocable letter of
credit required in paragraph (b)(5) of this section no later than
30 days after the Secretary or State or guaranty agency
notifies the institution of that finding; and

(i) Notify the Secretary of the guaranty agency or
State that conducted the review.

(3) If the auditor who conducted the institution's
compliance audit finds that the institution no longer qualifies for
an exemption under paragraph (d)(1)(C) of this section, the
institution must submit to the Secretary the irrevocable letter of
credit required in paragraph (b)(5) of this section no later than
30 days after the date the institution's compliance audit must
be submitted to the Secretary.

(h) Foreign institutions. The Secretary makes a
determination of financial responsibility for a foreign institution
on the basis of financial statements submitted under the
following requirements—

(1) If the institution received less than $500,000 U.S.
in title IV, HEA program funds during its most recently
completed fiscal year, the institution must submit its audited
financial statement for that year. For purposes of this
paragraph, the audited financial statements may be prepared
under the auditing standards and accounting principles used in
the institution's home country; or

(2) If the institution received $500,000 U.S. or more
in titte IV, HEA program funds during its most recently
completed fiscal year, the institution must submit its audited
financial statement in accordance with the requirements of Sec.
668.23, and satisfy the general standards of financial
responsibility contained in this section, or qualify under an
alternate standard of financial responsibility contained in this
section.

(Authority: 20 U.S.C. 1094 and 1099¢ and Section 4 of Pub. L.
95-452, 92 Stat. 1101-1109)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Redesignated from Sec. 668.13 to Sec. 668.15 and
amended April 29, 1994, effective July 1, 1994. (b)(5), (7)(i),
(8)(i)(B), and (d)(1) amended and (g) added
November 29, 1994, effective July 1, 1995. (b)(7)(i)(C) and
(e)(3)(iii) added; (c)(1)(ii) and (e)(3)(ii) amended June 30, 1995,
effective July 31, 1995, OMB control number added
August 15, 1995, effective August 15, 1995. (e)(1) revised
June 12, 1996, effective July 12, 1996. (e) removed and
reserved; (g) revised; and (h) added November 29, 1996,
effective July 1, 1997.

Sec. 668.16 Standards of administrative capability.

To begin and to continue to participate in any Title
IV, HEA program, an institution shall demonstrate to the
Secretary that the institution is capable of adequately
administering that program under each of the standards
established in this section. The Secretary considers an
institution to have that administrative capability if the
institution—

(@) Administers the Title |V, HEA programs in
accordance with all statutory provisions of or applicable to Title
IV of the HEA, all applicable regulatory provisions prescribed
under that statutory authority, and all applicable special
arrangements, agreements, and limitations entered into under
the authority of statutes applicable to Title IV of the HEA;
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(b)(1) Designates a capable individual to be
responsible for administering all the Title IV, HEA programs in
which it participates and for coordinating those programs with
the institution's other Federal and non-Federal programs of
student financial assistance. The Secretary considers an
individual to be "capable" under this paragraph if the individual
is certified by the State in which the institution is located, if the
State requires certification of financial aid administrators. The
Secretary may consider other factors in determining whether
an individual is capable, including, but not limited to, the
individual's successful completion of Title IV, HEA program
training provided or approved by the Secretary, and previous
experience and documented success in administering the Title
IV, HEA programs properly;

(2) Uses an adequate number of qualified persons to
administer the Title IV, HEA programs in which the institution
participates. The Secretary considers the following factors to
determine whether an institution uses an adequate number of
qualified persons—

(i) The number and types of programs in which the
institution participates;

(ii) The number of applications evaluated;

(iii) The number of students who receive any student
financial assistance at the institution and the amount of funds
administered;

(iv) The financial aid delivery system used by the
institution;

(v) The degree of office automation used by the
institution in the administration of the Title [V, HEA programs;

(vi) The number and distribution of financial aid staff;
and

(vii) The use of third-party servicers to aid in the
administration of the Title IV, HEA programs;

(3) Communicates to the individual designated to be
responsible for administering Title IV, HEA programs, all the
information received by any institutional office that bears on a
student's eligibility for Title IV, HEA program assistance; and

(4) Has written procedures for or written information
indicating the responsibilities of the various offices with respect
to the approval, disbursement, and delivery of Title IV, HEA
program assistance and the preparation and submission of
reports to the Secretary,;

(c)(1) Administers Title IV, HEA programs with
adequate checks and balances in its system of internal
controls; and :

(2) Divides the functions of authorizing payments and
disbursing or delivering funds so that no office has
responsibility for both functions with respect to any particular
student aided under the programs. For example, the functions
of authorizing payments and disbursing or delivering funds
must be divided so that for any particular student aided under
the programs, the two functions are carried out by at least two
organizationally independent individuals who are not members
of the same family, as defined in 668.15, or who do not
together exercise substantial control, as defined in 668.15, over
the institution;

(d) Establishes and maintains records required under
this part and the individual Title IV, HEA program regulations;

(e) For purposes of determining student eligibility for
assistance under a Title IV, HEA program, establishes,
publishes, and applies reasonable standards for measuring
whether an otherwise eligible student is maintaining
satisfactory progress in his or her educational program. The
Secretary considers an institution's standards to be reasonable
if the standards--

(1) Are the same as or stricter than the institution's
standards for a student enrolled in the same educational
program who is not receiving assistance under a Title [V, HEA
program;

(2) Include the following elements:

(i) A qualitative component which consists of grades
(provided that the standards meet or exceed the requirements
of Sec. 668.7(c)), work projects completed, or comparable
factors that are measurable against a norm.

(i) A quantitative component that consists of a
maximum timeframe in which a student must complete his or
her educational program. The timeframe must--

(A) For an undergraduate program, be no longer than
150 percent of the published length of the educational program
measured in academic years, terms, credit hours attempted,
clock hours completed, etc. as appropriate;

(B) Be divided into increments, not to exceed the
lesser of one academic year or one-half the published length of
the educational program;

(C) Include a schedule established by the institution
designating the minimum percentage or amount of work that a
student must successfully complete at the end of each
increment to complete his or her educational program within
the maximum timeframe; and
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(D) Include specific policles defining the effect of
course incompletes, withdrawals, ropetitions, and noncredit
remedial courses on satisfactory progress;

(3) Provide for consistent application of standards to
all students within categories of students, e.g., fuil-time,
pant-time, undergraduate, and graduate students, and
educational programs established by the inatitution;

(4) Provide for a determination at the end of each
increment by the Institution as to whether the student has met
the qualitative and quantitative components of the standards
(as provided for in paragraphs (a)(2)(i) and (li) of this section);

(5) Provide specific procedures under which a
student may appoal a determination that the student is not
making satisfactory progress; and

(6) Provide specific procedures for a student to
re-estabiish that he or she is maintaining satisfactory progress.

{f) Dovelops and applies an adequate system to
ldentify and resoive discrepancies in the information that the
institution receives from different sources with respect to a
student's application for financial aid under Titie IV, HEA
programs. In determining whether the Institution's system Is
adequate, the Secretary considers whether the institution
obtains and reviews-— )

(1) Al student aid applications, need analysis
documents, Statements of Educational Purpose, Statements of
Registration Status, and eligibility notification documents
presented by or on behalif of each applicant;

{2) Any documents, including any copies of State
and Federal income tax returns, that are normaily collected by
the institution to verify information received from the student or
other sources; and

(3) Any other information normally availabie to the
institution  regarding a students citizenship, previous
educational experience, documentation of the student's social
security number, or other factors relating to the student's
eligibility for funds under the Title IV, HEA programs;

(g) Refers to the Office of Inspector General of the
Department of Education for investigation--

(1) After conducting the review of an application
provided for under paragraph (f) of this section, any credible
information indicating that an applicant for Title IV, HEA
program assistance may have engaged in fraud or other
criminal misconduct in connection with his or her application.
The type of information that an institution must refer is that
which is relevant to the eligibility of the applicant for Title IV,

\PART 888~STUDENT ASSISTANCE GENERAL FROVISIONS

HEA program assistance, or the amount of the assistance.
Examples of this type of information are--

(1) Faise claims of independent student status;

(li) False ciaims of citizenship;

(lif) Use of faise identities;

(iv) Forgery of signatures or certlﬂcatloné; and

(v) False statoments of income; and

(2) Any credible information Indicating that any

employee, third-party servicer, or other agent of the Institution
that acts In a capacity that invoives the administration of the

| Title IV, HEA programs, or the receipt of funds under those

programs, may have engaged in fraud, misrepresentation,
conversion or breach of fiduciary responsibliity, or other lilegal
conduct involving the Title IV, HEA programs. The type of
information that an institution must refer Is that which is
reievant to the eligibility and funding of the institution and its
students through the Title IV, HEA programs;

(h) Provides adequate financial ald counseling to
eligible students who apply for Titie iV, HEA program
assistance. in determining whether an institution provides
adequate counseling, the Secretary considers whether its
counseling includes information regarding--

(1) The source and amount of each type of aid
offered;

(2) The method by which aid is determined and
disbursed, delivered, or appiied to a student's account; and

(3) The rights and responsibliities of the student with
respect to enroilment at the Institution and receipt of financial
aid. This Information Includes the institution’s refund policy, its
standards of satisfactory progress, and other conditions that
may alter the student's aid package;

(i) Has provided all program and fiscal reports and
financial statements required for compliance with the provisions
of this part and the Individual program regulations in a timely

" manner,

() Shows no evidence of significant problems that
affect, as determined by the Secretary, the institution's ability to
administer a Title IV, HEA program and that are identified in--

(1) Reviews of the institution conducted by the
Secretary, the Department of Education's Office of Inspector
General, nationally recognized accrediting agencies, guaranty
agencies as defined in 34 CFR part 682, State postsecondary
review entities designated under 34 CFR part 667, the State
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agency or official by whose authority the Institution Is legaily
authorized to provide postsecondary education, or any other
law enforcement agency; or

(2) Any findings made in any criminal, civil, or
administrative proceeding;

(k) ls not, and does not have any principal or affiiiate
of the institution: (as those terms are defined in 34 CFR part
86) that Is—-

(1) Debarred or suspended under Executive Order
(E.O.) 12549 (3 CFR, 19888 Comp., p. 189) or the Federai
Acquigition Regulations (FAR), 48 CFR part 8, subpart 9.4; or

(2) Engaging in any actlvity that is a cause under 34
CFR 88.303 or 85.405 for debarment or suspension under E.O.
12849 (3 CFR, 1988 Comp., p. 189) or the FAR, 48 CFR part
9, subpart 9.4;

(1) For an institution that seeks initial participation in
a Title IV, HEA program, does not have more than 33 percent
of its undergraduate reguiar students withdraw from the
institution during the institution's iatest completed award year.
The institution must count ali reguiar students who are enrolied
during the latest compieted award year, except those students
who, during that period-

(1) Withdrew from, droppad out of, or were expelled
from the institution; and

(2) Were éntitled to and actually received in a timely
manner, a refund of 100 percent of thelr tuition and fees (less
any permitted administrative fee) under the institution's refund
policy;

(m)(1) Has a cohort defauit rate--

(i) As defined in Sec. 668.17, on loans made under
the Federal Stafford Loan and Federal SLS programs to
students for attendance at that Institution of less than 25
percent for each of the three most recent fiscal years for which
the Secretary has determined the institution's rate; and

. (i) As defined in 34 CFR 674.5, on loans made
under the Federal Perkins Loan Program to students for
attendance at that institution that does not exceed 15 percent;

(2)(i) Except that, if the Secretary determines that the
institution is not administratively capable solely because the
institution fails to comply with paragraph (m)(1) of this section,
the Secretary will provisionally certify the institution in
accordance with Sec. 668.13(c); and

(i) The institution may appeal the loss of full
participation in a Titie IV, HEA program under paragraph (m)(1)

of this section by submitting an appeal In writing to the
Sacrotary in accordance with and on the grounds specifled In
Sec. 668.17;

(n) Does not otherwise appear to lack the abllity to
administer the Title IV, HEA programs competantly; and

(o) Participates In the electronic processes that the
Secretary--

(1) Provides at no substantial
institution; and

charge to the

(2) Identifies through a notice published in the
Fodoral Roglstor.

(Authority: 20 U.S.C. 1082, 1085, 1094, 10989c; Section 4 of
Pub. L. 95-452, 92 Stat. 1101-1109; E.O. 12549 (3 CFR, 1986
Comp., p. 188), 12689 (3 CFR, 1989 Comp., p. 235))

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Redesignated from Sec. 668.14 to Sec. 668.16 and
amended April 29, 1994, offective July 1, 1994, (e) and (I)
amended November 29, 1994, effactive July 1, 1995. (m)(2)(ii)
amended June 30, 1985, effactive July 31, 1995. OMB control
number added August 15, 1895, effective August 15, 1985. (o)
added November 28, 1898, effective July 1, 1997,

Sec. 8688.17 Default reduction and prevention measures.

(a) Defauit rates. (1) If the FFEL Program cohort
default rate, Direct Loan Program cohort rate, or if applicable,
weighted average cohort rate for an institution exceeds 20
percent for any fiscal year, the Secretary notifies the institution
of that rate.

(2) The Secretary may initiate a proceeding under
subpart G ‘of this part to limit, suspend, or terminate the
participation of an Institution in the Title IV, HEA programs, if
the institution has an FFEL Program cohort default rate, Direct
Loan Program cohort rate, or a weighted average cohort rate
that exceeds 40 percent for any fiscal year.

(3) Unless an institution is subject to loss of eligibility
to participate in the FFEL Program under paragraph (b)(1) of
this section, the Secretary initiates a proceeding under subpart
G of this part to limit, suspend, or terminate an institution's
participation in the FFEL Program if the institution, for each of
the three most recent consecutive fiscal years, has any
combination of an FFEL Program cohort default rate, a Direct
Loan Program cohort rate, or weighted average cohort rate that
is equal to or greater than 25 percent.
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(4) The Secretary may require an institution that
meets the criteria under paragraph (a)(2) of this section to
submit to the Secretary, within a timeframe determined by the
Secretary, any reasonable information to help the Secretary
make a preliminary determination as to what action should be
taken against the institution.

(5) The Secretary ceases any limitation, suspension,
or termination action against an institution under this paragraph
if the institution satisfactorily demonstrates to the Secretary
that, pursuant to an appeal that is complete and timely
submitted under paragraph (c) of this section, the institution
meets one of the exceptional mitigating circumstances under
paragraph (c)(1)(ii)(B) of this section.

(b) End of participation. (1) Except as provided in
paragraph (b)(6) of this section, an institution's participation in
the FFEL Program ends 30 calendar days after the date the
institution receives notification from the Secretary that its FFEL
Program cohort default rate for each of the three most recent
fiscal years for which the Secretary has determined the
institution’s rate, is equal to or greater than 25 percent.

(2) Except as provided in paragraph (b)(6) of this
section, an institution’s participation in the Direct Loan Program
ends 30 calendar days after the date the institution receives
notification from the Secretary that for each of the three most
recent fiscal years the institution has any combination of an

. FFEL Program cohort default rate, Direct Loan Program cohort

rate, or weighted average cohort rate that is equal to or greater
than 25 percent.

(3) Except as provided in paragraph (b)(6) of this
section, an institution's participation in the FFEL Program or
Direct Loan Program ends under paragraph (b) (1) or (2) of
this section respectively may not participate in that program on
or after the 30th calendar day after the date it receives
notification from the Secretary that its FFEL Program cohort
default rate, Direct Loan Program cohort rate, or, if applicable,
weighted average cohort rate exceeds the thresholds specified
in paragraph (b) (1) or (2) of this section and continuing—

(i) For the remainder of the fiscal year in which the
Secretary determines that the institution's participation has
ended under paragraph (b) (1) or (2) of this section; and

(i) For the two subsequent fiscal years.

(4) An institution whose participation in the FFEL
Program or Direct Loan Program ends under paragraph (b) (1)
or (2) of this section may not participate in that program until
the institution satisfies the Secretary that the institution meets
all requirements for participation in the FFEL Program or Direct
Loan Program and executes a new agreement with the
Secretary for participation in that program following the period
described in paragraph (b)(3) of this section.

(5) Until July 1, 1998, the provisions of paragraph (b)
(1) or (2) of this section and the provisions of 34 CFR
668.16(m) do not apply to a historically black college or
university within the meaning of section 322(2) of the HEA, a
tribally controlled community college within the meaning of
section 2(a)(4) of the Tribally Controlled Community College
Assistance Act of 1978, or a Navajo community college under
the Navajo Community College Act.

(6) An institution may, notwithstanding 34 CFR
668.26, continue to participate in the FFEL Program or Direct
Loan Program until the Secretary issues a decision on the
institution's appeal if the Secretary receives an appeal that is
complete, accurate, and timely in accordance with paragraph
(c) of this section.

(c) Appeal procedures. (1) An institution may appeal
the loss of participation in the FFEL Program or Direct Loan
Program under paragraph (b)(1) or (2) of this section by
submitting an appeal in writing to the Secretary by the 30th
calendar day following the date the institution receives
notification of the end of participation. An appeal or any portion
of an appeal under this section will not be accepted after the
30th calendar day following the date the institution receives
notification from the Secretary that it has lost its eligibility to
participate in the FFEL or Direct Loan programs, except that an
institution may submit an appeal under section (c)(1)(i) of this
section later than the 30th calendar day if the appeal is
submitted in accordance with paragraph (c)(8) and the
information required by paragraph (c)(7) may be submitted in
accordance with that paragraph. The appeal must include all
information required by the Secretary to substantiate the
appeal and all information must be submitted in a format
prescribed by the Secretary. The additional 30-day period
specified in paragraph (c)(7) of this section is an extension for
the submission of the auditor's statement only and does not
affect the date by which the appeal data must be submitted. An
institution that is eligible for an extension under paragraph
(c)(8) of this section must submit all required data within five
working days following the agency's response to the
institution's request for verification of data. The institution may
appeal on the grounds that-

(iA) The calculation of the institution's FFEL
Program cohort default rate, Direct Loan Program cohort rate,
or, if applicable, weighted average cohort rate, for any of the
three fiscal years relevant to the end of participation is not
accurate; and

(B) A recalculation of the institution's FFEL Program
cohort default rate, Direct Loan Program cohort rate, or
weighted average cohort rate, with corrected data verified by
the cognizant guaranty agency or agencies for the FFEL
Program loans, or the Secretary for Direct Loan Program loans
would produce an FFEL Program cohort default rate, a Direct
Loan Program cohort rate, or weighted average cohort rate for
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any of those fiscal years that is below the threshold percentage
specified in paragraph (b) (1) or (2) of this section; or

(i) The institution meets one of the following
exceptional mitigating circumstances:

(A) The institution has a participation rate index of -

0.0375 or less. The participation rate index is determined by
multiplying the institution’s FFEL Program cohort default rate,
Direct Loan Program cohort rate or weighted average cohort
rate, by the percentage of the institution’s regular students, as
defined in 34 CFR 600.2, enrolled on at least a half-time basis
who received a loan made under either the FFEL Program or
Direct Loan Program for a 12-month period that has ended
during the six months immediately preceding the fiscal year for
which the cohort of borrowers used to calculate the institution’s
rate is determined. An institution that has an FFEL Program
cohort default rate, Direct Loan Program cohort rate, or
weighted average cohort rate that exceeds 40 percent may not
appeal its loss of eligibility under paragraphs (b) (1) or (2) of
this section on the basis of its participation rate index.

(B) For a 12-month period that has ended during the
six months immediately preceding the fiscal year for which the
cohort of borrowers used to calculate the institution’s rate is
determined, 70 percent or more of the institution's regular
students, as defined in 34 CFR 600.2, are individuals from
disadvantaged economic backgrounds, as established by
documentary evidence submitted by the institution. Such
evidence must relate to either qualification by those students
for an expected family contribution (EFC) of zero for any award
year that generally coincides with the 12-month period, or
attribution to those students of an adjusted gross income of the
student and his or her parents or spouse, if applicable,
reported for any award year that generally coincides with the
12-month period, of less than the poverty level, as determined
under criteria established by the Department of Health and
Human Services; and,

(1) For a degree-granting institution, 70 percent or
more of the institution’s regular students who were initially
enrolled on a full-time basis and were scheduled to complete
their programs during the same 12-month period the institution
has chosen to determine the percentage of its students that
come from disadvantaged economic backgrounds under
paragraph (c)(1)(ii)}(B) of this section, completed the
educational programs in which they were enrolled. This rate is
calculated by comparing the number of regular students who
were classified as full-time at their initial enroliment in the
institution and were originally scheduled, at the time of
enroliment, to complete their programs within the relevant
12-month period, with the number of these students who
received a degree from the institution; transferred from the
institution to a higher level educational program; or, at the end
of the 12-month period, remained enrolled and were making

satisfactory academic progress toward completion of their
educational programs; or

(2) For a non-degree-granting institution, the
institution had a placement rate of 50 percent or more with
respect to its former regular students who remained in the
program beyond the point the students would have received a
100 percent tuition refund from the institution. A student or
former student may not be considered successfully placed if
the institution is the student's or former student's employer.
This rate is based on those regular students who were initially
enrolled on at least a half-time basis and were originally
scheduled, at the time of enroliment, to complete their
educational programs during the same 12-month period the
institution has chosen to determine the percentage of its
students that come from disadvantaged economic backgrounds
under paragraph (c)(1)(ii)(B) of this section. This rate does not
include those students who are still enrolled and making
satisfactory progress in the educational programs in which they
were originally enrolled on the date following 12 months after
the date of the student's last day of attendance. This rate is
calculated by determining the percentage of all those former
regular students who;

(i) are employed in an occupation for which the
institution provided training on the date following 12 months.
after the date of their last day of attendance at the institution;
or

(i) were employed in an occupation for which the
institution provided training for at least 13 weeks before the
date following 12 months after the date of their last day of
attendance at the institution.

(2) For purposes of the completion rate and
placement rate described in paragraph (c)(1)(ii)(B) (1) and (2)
of this section, a student is originally scheduled, at the time of
enroliment, to complete the educational program on the date
when the student will have been enrolled in the program for the
amount of time normally required to complete the program. The
"amount of time normally required to complete the program” for
a student who is initially enrolled full-time is the period of time
specified in the institution’s enroliment contract, catalog, or
other materials, for completion of the program by a full-time
student, or the period of time between the original date of
enrollment and the anticipated graduation date appearing on
the student's loan application, if any, whichever is less. The
"amount of time normally required to complete the program” for
a student who is initially enrolled less than full-time is the
amount of time it would take that student to complete the
program if the student remained enrolled at that level of
enroliment.

(3) The Secretary issues a .decision on the
institution’s appeal within 45 calendar days after the institution
submits a complete appeal that addresses the applicable
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criteria in paragraph (c)}(1) (i} or (ii) of this section to the
Secretary.

(4) The Secretary's decision is based on the
consideration of written material submitted by the institution.
No oral hearing is provided.

(5) The Secretary withdraws the notification of loss of
participation in the FFEL Program or Direct Loan Program sent
to an institution under paragraph (b) (1) or (2) of this section, if
he determines that the institution's appeal satisfies one of the
exceptional mitigating circumstances specified in paragraph
(c)(1) (i) or (ii) of this section.

(6) An institution must include in its appeal a
certification, under penalty of perjury, by the institution's chief
executive officer that all information provided by the institution
in support of its appeal is true and correct.

(7) An institution that appeals on the grounds that it
meets the exceptional mitigating circumstances criteria
contained in paragraph (c){1)(ii) of this section must include in
its appeal an opinion from an independent auditor on
management's assertions that the information contained in the
appeal is complete, accurate, and determined in accordance
with the requirements of this section. The examination level
engagement will be performed in accordance with Statement
on Standards for Attestation Engagements #3. This opinion
must be received by the Secretary within 60 days following the
date the institution receives notification of its loss of eligibility
under paragraph (b) of this section.

(8) An institution that appeals under paragraph
(c)(1)(i) of this section will not lose its eligibility to continue to
participate during the appeal process due to a guaranty
agency's failure to comply with 34 CFR 682.401(b)(14) which
requires the agency to respond to an institution's request for
verification of data within 15 working days, provided the
institution:

(i) requester' such verification within 10 working days
from the date it received notification of its loss ‘of eligibility
under paragraph (b) of this section; and

(ii) provided a copy of the request for verification of
data to the Secretary at the same time it requested such
verification by the relevant guaranty agency(ies).

(d) FFEL Program Cohort Default Rate. (1)(i) For
purposes of the FFEL Program, except as provided in
paragraph (d){(1)(ii) of this section, the term FFEL Program
cohort default rate means--

(A) For any fiscal year in which 30 or more current
and former students at the institution enter repayment on
Federal Stafford loans or Federal SLS loans (or on the portion

of a loan made under the Federal Consolidation Loan Program
or Direct Consolidation Loan Program that is used to repay
such loans) received for attendance at the institution, the
percentage of those current and former students who enter
repayment in that fiscal year on those loans who default before
the end of the following fiscal year; or

(B) For any fiscal year in which fewer than 30 of the
institution's current and former students enter repayment on
Federal Stafford loans or Federal SLS loans (or on the portion
of a loan made under the Federal Consolidation Loan Program
or Direct Consolidation Loan Program that is used to repay
such loans) received for attendance at the institution, the
percentage of those current and former students who entered
repayment on such loans in any of the three most recent fiscal
years, who default before the end of the fiscal year
immediately following the fiscal year in which they entered
repayment.

(C) In determining the number of students who
default before the end of that following fiscal year, the
Secretary includes only loans for which the Secretary or a
guaranty agency has paid claims for insurance, and Direct
Consolidation Loan Program loans that repaid FFEL Program
loans that entered default.

(ii}(A) In the case of a student who has attended and
borrowed at more than one institution, the student (and his or
her subsequent repayment or default) is attributed to each
institution for attendance at which the student received a loan
that entered repayment in the fiscal year.

(B) A loan on which a payment is made by the
institution, its owner, agent, contractor, employee, or any other
affiliated entity or individual, in order to avoid default by the
borrower, is considered as in default for purposes of this
definition.

(C) Any loan that has been rehabilitated under
section 428F of the HEA before the end of that following fiscal
year is not considered as in default for -purposes of this
definition.

(D) For the purposes of this definition, an SLS loan
made in accordance with section 428A of the HEA (or a loan
made under the Federal Consolidation Loan Program or Direct
Consolidation Loan Program, a portion of which is used to
repay a Federal SLS loan) shall not be considered to enter
repayment until after the borrower has ceased to be enrolled in
an educational program leading to a degree, certificate, or
other recognized educational credential at the participating
institution on at least a half-time basis (as determined by the
institution) and ceased to be in a period of forbearance or
deferment based on such enrollment. Each eligible lender of a
loan made under section 428A (or a loan made under the
Federal Consolidation Loan Program, a portion of which is
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used to repay a Federal SLS loan) of the HEA shall provide
the guaranty agency with the information necessary to
determine when the loan entered repayment for purposes of
this definition, and the guaranty agency shall provide that
information to the Secretary.

(2) Fiscal year means the period from and including
October 1 of a calendar year through and including September
30 of the following calendar year.

(e) Direct Loan Program cohort rate. (1) For
purposes of the Direct Loan Program, except as provided in
paragraph (e)(2) of this section, the Secretary calculates Direct
Loan Program cohort rates using the following formulas:

(i) For public institutions, private nonprofit institutions,
or proprietary degree-granting institutions--

(A) For any fiscal year in which 30 or more current
and former students at the institution enter repayment on a
Direct Loan Program loan (or on the portion of a loan made
under the Federal Direct Consolidation Loan Program that is
used to repay those loans) received for attendance at the
institution, the percentage of those current and former students
who enter repayment in that fiscal year on those loans who are
in default before the end of the following fiscal year; or

(B) For any fiscal year in which fewer than 30 of the
institution's current and former students enter repayment on a
Direct Loan Program loan (or on the portion of a loan made
under the Federal Direct Consolidation Loan Program that is
used to repay those loans) received for attendance at the
institution, the percentage of those current and former students
who entered repayment on those loans in any of the three
most recent fiscal years, who are in default before the end of
the fiscal year immediately following the year in which they
entered repayment.

(ii) For proprietary non-degree-granting institutions--

(A) For any fiscal year in which 30 or more current
and former students at the institution enter repayment on a
Direct Loan Program loan (or on the portion of a loan made
under the Federal Direct Consolidation Loan. Program that is
used to repay those loans) received for attendance at the
institution, the percentage of those current and former students
who enter repayment in that fiscal year on those loans who are
in default before the end of the following fiscal year, or who,
before the end of that following fiscal year, have, for 270 days,
been in repayment under the income-contingent repayment
plan with scheduled payments that are less than 15 dollars per
month and those payments result in negative amortization; or

(B) For any fiscal year in which fewer than 30 of the
institution's current and former students enter repayment on a
Direct Loan Program loan (or on the portion of a loan made

.consecutive monthly on-time payments under

under the Federal Direct Consolidation Loan Program that is
used to repay those loans) received for attendance at the
institution, the percentage of those current and former students
who entered repayment on those loans in the three most
recent fiscal years, who are in default before the end of the
fiscal year immediately following the year in which they entered
repayment, or who, before the end of that following fiscal year,
have for 270 days, been in repayment under the
income-contingent repayment plan with scheduled payments
that are less than 15 dollars per month and those payments
result in negative amortization.

(2)(i) In the case of a student who has attended and
borrowed at more than one institution, the student (and his or
her subsequent repayment or default) is attributed to each
institution for attendance at which the student received a loan
that entered repayment in the fiscal year.

(i) A loan on which a payment is made by the
institution, its owner, agent, contractor, employee, or any other
affiliated entity or individual, in order to avoid default by the
borrower, is considered as in default for purposes of this
definition.

(i) Any loan on which the borrower has made 12
34 CFR
685.211(e) before the end of that following fiscal year is not
considered as in default for purposes of this definition.

(3) For purposes of an institution’s Direct Loan cohort
rate, a Direct Loan Program loan is considered in default when
the borrower's or endorser's failure to make an instaliment
payment when due has persisted for 270 days. .

(H(1) Weighted average cohort rate. For purposes of
an institution that has former students entering repayment in a
fiscal year on both Direct Loan Program and FFEL Program
loans, except as provided under paragraph (f)(2) of this
section, the Secretary calculates a weighted average cohort
rate using the following formulas:

(i) For public institutions, private nonprofit institutions,
or proprietary degree-granting institutions—

(A) For any fiscal year in which 30 or more current .
and former students at the institution enter repayment on an
FFEL Program or Direct Loan Program loan (or on the portion
of a loan made under the Federal Consolidation Loan Program
or Federal Direct Consolidation Loan Program that is used to
repay those loans) received for attendance at the institution,
the percentage of those current and former students who enter
repayment in that fiscal year on those loans who are in default
before the end of the following fiscal year; and

(B) For any fiscal year in which fewer than 30 of the
institution's current and former students enter repayment on an
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FFEL Program or Direct Loan Program loan (or on the portion
of a loan made under the Federal Consolidation Loan Program
or Federal Direct Consolidation Loan Program that is used to
repay such loans) received for attendance at the institution, the
percentage of those current and former students who entered
repayment on such loans in the three most recent fiscal years,
who are in default before the end of the fiscal year immediately
following the year in which they entered repayment.

(i) For proprietary non-degree-granting institutions—-

(A) For any fiscal year in which 30 or more current
and former students at the institution enter repayment on an
FFEL Program or Direct Loan Program loan (or on the portion
of a loan made under the Federal Consolidation Loan or
Federal Direct Consolidation Loan Program that is used to
repay those loans) received for attendance at the institution,
the percentage of those current and former students who enter
repayment in that fiscal year on such loans who are in default
before the end of the following fiscal year, or who, before the
end of that following fiscal year, have for 270 days: been in
repayment under the income-contingent repayment plan with
scheduled payments that are less than 15 dollars per month
and those payments result in negative amortization; or

(B) For any fiscal year in which fewer than 30 of the
institution’s current and former students enter repayment on an
FFEL Program or Direct Loan Program loan (or on the portion
of a loan made under the Federal Consolidation Loan Program
or Federal Direct Consolidation Loan Program that is used to
repay those loans) received for attendance at the institution,
the percentage of those current and former students who
entered repayment on those loans in any of the three most
recent fiscal years, who are in default before the end of the
fiscal year immediately following the year in which they entered
repayment, or who, before the end of that following fiscal year,
have for 270 days: been in repayment under the
income-contingent repayment plan with scheduled payments
that are less than 15 dollars per month and those payments
result in negative amortization.

(2)(i) In the case of a student who has attended and
borrowed at more than one institution, the student (and his or
her subsequent repayment or default) is attributed to each
institution for attendance at which the student received a loan
that entered repayment in the fiscal year.

(i) A loan on which a payment is made by the
institution, its owner, agent, contractor, employee, or any other
affiliated entity or individual, in order to avoid default by the
borrower, is considered as in default for purposes of this
definition.

(i) Any Direct Loan Program loan on which the
borrower has made 12 consecutive monthly on-time payments
under 34 CFR 685.211(e) or has an FFEL Program loan that

has been rehabilitated under section 428F of the HEA before
the end of that following fiscal year is not considered as in
default for purposes of this definition.

(3) For purposes of an institution's weighted average
cohort rate, a Direct Loan Program loan is considered in
default when a borrower's or endorser's failure to make an
installment payment when due has persisted for 270 days.

(g) Applicability of Rates to Institutions. (1)(i) An
FFEL Program cohort default rate, Direct Loan Program cohort
rate, or weighted average cohort rate of an institution applies to
all locations of the institution as the institution exists on the first
day of the fiscal year for which the rate is calculated.

(i) An FFEL Program cohort default rate, Direct Loan
Program cohort rate, or weighted average cohort rate of an
institution applies to all locations of the institution from the date
the institution is notified of that rate until the institution is
notified by the Secretary that the rate no longer applies.

(2)(i) For an institution that changes its status from
that of a location of one institution to that of a free-standing
institution, the Secretary determines the FFEL Program cohort

_default rate, Direct Loan Program cohort rate, or weighted

average cohort rate, based on the institution's status as of
October 1 of the fiscal year for which the rate is being
calculated.

(i) For an institution that changes its status from that
of a free-standing institution to that of a location of another
institution, the Secretary determines the FFEL Program cohort
default rate, Direct Loan Program cohort rate, or weighted
average cohort rate, based on the combined number of
students who enter repayment during the applicable fiscal year
and the combined number of students who default during the
applicable fiscal years from both the former free-standing
institution and the other institution. This rate applies to the new,
consolidated institution and all of its current locations.

(iii) For free-standing institutions that merge to form a
new, consolidated institution, the Secretary determines the
FFEL Program cohort default rate, Direct Loan Program cohort
rate, or weighted average cohort rate based on the combined
number of students who enter repayment during the applicable
fiscal year and the combined number of students who default
during the applicable fiscal years from all of the institutions that
are merging. This rate applies to the new consolidated
institution.

(iv) For a location of one institution that becomes a
location of another institution, the Secretary determines the
FFEL Program cohort default rate, Direct Loan Program cohort
rate, or weighted average cohort rate based on the combined
number of students who enter repayment during the applicable
fiscal year and the number of students who default during the
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applicable fiscal years from both of the institutions in their
entirety, not limited solely to the respective locations.

(h) Appeal based on allegations of improper loan
servicing or collection-

(1) General. An institution that is subject to loss of
participation in the FFEL programs under paragraph (a)(1) of
this section or has been notified by the Secretary that its
cohort default rate equals or exceeds 20 percent for the most
recent year for which data are available may include in its
appeal of that loss or rate a challenge based on allegations of
improper loan servicing or collection. This challenge may be
raised in addition to other challenges permitted under this
section.

(2) Standard of review. An appeal based on
allegations of improper loan servicing or collection must be
submitted to the Secretary in accordance with the requirements
of this paragraph. The Secretary excludes any loans from the
cohort default rate calculation which, due to improper servicing
or collection, would, as demonstrated by the evidence
submitted in support of the institution's timely appeal to the
Secretary, result in an inaccurate or incomplete calculation of
the cohort default rate.

(3) Procedures. (i) The following procedures apply to
appeals from cohort default rates issued by the Secretary
during Federal fiscal year 1994 and subsequent years. Upon
receiving notice from the Secretary that the institution’s cohort
default rate exceeds the thresholds specified in paragraph
(c)(2) of this section or that its most recent cohort default rate
equals or exceeds 20 percent, the institution may appeal the
calculation of the cohort default rate based on allegations of
improper loan servicing or collection. The Secretary's notice
includes a list of all borrowers included in the calculation of the
institution's cohort default rate.

(ii) To initiate an appeal under this paragraph, the
institution must notify, in writing, the Secretary and each
guaranty agency that guaranteed loans included in the
institution’s cohort default rate that it is appealing the
calculation of the cohort default rate. The notification must be
received by the guaranty agency and the Secretary within 10
working days of the date the institution received the Secretary's
notification. The institution's notification to the guaranty agency
must include a copy of the list of students provided by the
Secretary to the institution.

(i) Within 15 working days of receiving the
notification from an institution subject to loss of participation in
the FFEL programs under paragraph (a)(1), or within 30
calendar days of receiving such notification from any other
institution that may file a challenge to its default rate under this
paragraph, the guaranty agency must provide the institution
with a representative sample of the loan servicing and

'

collection records relating to borrowers whose loans were
guaranteed by the guaranty agency and that were included as
defaulted loans in the calculation of the institution’s cohort
default rate. For purposes of this section, the term "loan
servicing and collection records” refers only to the records
submitted by the lender to the guaranty agency to support the
lender's submission of a default claim and included in the claim
file. In selecting the representative sample of records, the
guaranty agency must use the following procedures:

(A) The guaranty agency shall list in social security
number order all loans made to borrowers for attendance at the
institution and guaranteed by the guaranty agency and
included as defaulted loans in the calculation of the cohort
default rate which is being challenged by the institution.

(B) From the population of loans identified by the
guaranty agency, the guaranty agency shall identify a sample
of the loans. The sample must be of a size such that the
universe estimate derived from the sample is acceptable at a
95 percent confidence level with a plus or minus 5 percent
confidence interval. The sampling procedure must result in a
determination of the number of loans that should be excluded
from the calculation of the cohort default rate under this
paragraph.

(C) Once the sample of loans has been established,
the guaranty agency shall provide a copy of all servicing and
collection records relating to each loan in the sample to the
institution in hard copy format unless the guaranty agency and
institution agree that all or some of the records can be
provided in another format.

(D) The guaranty agency may charge the institution a
reasonable fee for copying and providing the documents, not to
exceed $10 per borrower file.

(E) After compiling the servicing and collection
records for the loans in the sample, the guaranty agency shall
send the records, a list of the loans included in the sample,
and a description of how the sample was chosen to the
institution. The guaranty agency shall also send a copy of the
list of the loans included in the sample, listed in order by social
security number, and the description of how the sample was
chosen to the Secretary at the same time the material is sent
to the institution.

-

(F) If the guaranty agency charges the institution a
fee for copying and providing the documents under paragraph
(f)(iii)(D) of this section, the guaranty agency is not required to
provide the documents to the institution until payment is
received by the agency. If payment of a fee is required, the
guaranty agency shall notify the institution, in writing, within 15
working days of receipt of the institution’s request, of the
amount of the fee. If the guaranty agency does not receive
payment of the fee from the institution within 15 working days
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of the date the institution received notice of the fee, the
institution shall be considered to have waived its right to
challenge the calculation of its cohort default rate based on
allegations of improper loan servicing or collection in regard to
loans guaranteed by that guaranty agency. The guaranty
agency shall notify the institution and the Secretary, in writing,
that the institution has failed to pay the fee and has apparently
waived its right to challenge the calculation of the cohort
default rate. The Secretary will determine that an institution
which does not pav the required fee to the guaranty agency
has not met its burden of proof in regard to the loans insured
by that guaranty agency unless the institution proves that the
agency's conclusion that the institution waived its appeal was
incorrect.

(iv) After receiving the relevant loan servicing and
collection records from all of the guaranty agencies that
insured loans which are included in the cohort default rate
calculation, the institution has 30 calendar days to file its
appeal with the Secretary. An appeal is considered filed when
it is received by the Secretary. If the institution Is also filing an
appeal under paragraph (d)(1)(i) of this section, the institution
may delay submitting its appeal under this paragraph until the
appeal under paragraph (d)(1)(i) is submitted to the Secretary.
As part of the appeal, the institution must submit the following
information to the Secretary:

(A) A list of the loans which the institution alleges
would, due to improper (oan servicing or collection, result in an
inaccurate or incompiete calculation of the cohort default rate.

(B) Copies of all of the loan servicing or collection
records and any other evidence relating to a loan that the
institution believes has been subject to improper servicing or
coliection. The records must be in hard copy or microfiche
format.

(C) A copy of the lists provided by the guaranty
agencies under paragraph (e)(2) of this section.

(D) An expianation of how the aileged improper
servicing or coilection resulted in an inaccurate or incomplete
calculation of the cohort default rate.

(E) A summary of the institution's appeal iisting the
number of ioans insured by each guaranty agency that were
included In the calculation of the institution's cohort default rate
and the number of loans that would be excluded from the
calculation of that rate by application of the results of the
review of the sample of loans provided to the institution to the
population of loans for each guaranty agency.

(F) A certification by an authorized official of the
institution that all information provided by the institution in the
appeal is true and correct.

(v) The Secretary or his designee reviews the
information submitted by the institution and issues a decision.

(A) In making a decision under this paragraph the
Secretary presumes that the information provided by the
guaranty agency Is correct unless the institution provides
substantial evidence showing that the information maintained
by the guaranty agency is not correct.

(B) if the Secretary finds that the evidence presented
by the institution shows that some of the loans included in the
sample of loan records reviewed by the institution should be
excluded from calculation of the cohort default rate under
paragraph (f)(2) of this section, the Secretary reduces the
institution's cohort default rate, in accordance with a statistically
valid methodology, to refiect the percentage of defaulted loans
in the sample that should be excluded.

(vi) The Secretary notifies the institution, in writing, of
the decision.

(vil) An Institution may not seek judicial review of the
Secretary's determination of the institution’s cohort default rates
until the Secretary or his designee issues the decision under
paragraph (f)(3)(v) of this section.

(viii) For purposes of this paragraph, a default is
considered to have been due to improper servicing or
collection only if the borrower did not make a payment on the
loan and the institution proves that the lender failed to perform
one or more of the following activities:

(A) send at ieast one letter (other than the final
demand letter) urging the borrower or endorser to make
payments on the loan if the iender was required to send such
ietters;

(B) attempt at ieast one phone call to the borrower or
endorser, if such attempts were required;

(C) submit a request for preclaims assistance to the
guaranty agency, if such a request was required;

(D) send a final demand letter to the borrower, if
required; and

(E) if required, the lender did not submit a
certification (or other evidence) that skip tracing was
performed.

(i) Effect of decision. An institution may chailenge the
calculation of a cohort defauit rate under this section no more
than once. The Secretary's determination of an institution's
appeal of the calculation of a cohort default rate is binding on
any future appeal by the institution. An institution that faiis to
challenge the calculation of a cohort default rate under this
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section within 10 working days of receiving notice of the
determination of the cohort default rate is prohibited from
challenging that rate in any other proceeding before the
Department.

() Review of default rate data. Effective on October
1, 1994, an institution has an opportunity to review and correct
the information provided to the Secretary by the guaranty
agencies for the purpose of caiculating a cohort default rate on
the loans to be included in the calculation of the institution's
cohort defauit rate before the finai rate is caiculated.

(1)() Once the Secretary has received the
information used in caiculating the cohort default rates from the
guaranty agencies, the Secretary calcuiates draft cohort defauit
rates for each institution.

(i) The Secretary sends ail institutions with draft
cohort default rates equal to or in excess of 20 percent, a copy
of the information provided by the guaranty agencies in regard
to loans included In the institution's cohort default rate.

) (ii) An Institution with a draft cohort defauit rate less
than 20 percent will receive a notice of the draft default rate
and may request a copy of the information provided by the
guaranty agencies within 10 working days of receiving the
notice from the Secretary. Upon receliving the request from the
institution, the Secretary wili send the institution a copy of the
information requested. The time frames provided in this
paragraph wiil not start until the institution receives the
information from the Secretary.

(2) Within 30 calendar days of receiving the defauit
rate information from the Secretary, the Institution must notify
the guaranty agency of any information included in the default
rate data that it beileves is incorrect. The institution must also
provide the guaranty agency with evidence that it believes
supports its contention that the default rate data are incorrect.

(3) Within 30 days of receiving the institution's
chailenge under paragraph (h)(2) of this section, the guaranty
agency shall respond to the institution's chailenge. The
guaranty agency's response must include a response to each
allegation of error made by the institution and any evidence
supporting the agency's position.

(4) The guaranty agency shall provide a copy of its
response to the Institution to the Secretary and identify any

_errors in the information previously submitted to the Secretary.

‘ (5) The information used to calculate cohort default
rates will be changed to refiect allegations of error made by an
institution, confirmed by the guaranty agency and accepted by
the Secretary prior to releasing final cohort default rates.

(6) The draft default rate issued by the Secretary
under paragraph (h)(1) of this section may not be considered
public information and may not be otherwise voiuntarily
released by the Secretary or the guaranty agency.

(7) An institution may not appeal a cohort default rate
under paragraph (d)(1) of this section on the basis of any
alleged errors in the default rate information unless errors were
identifled by the institution in a chailenge to its preliminary
default rate under paragraph (h) of this section.

(Authority: 20 U.S.C. 1082, 1085, 1094, 1099c)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Redesignated from Sec. 668.15 to Sec. 668.17 and
amended April 29, 1994, effective July 1, 1994. (f), (g) and (h)
added April 29, 1994, effective July 1, 1994 for (g) and
effective July 18, 1994 for (f) and (h). (f), (g), and (h) amended
November 29, 1994, effective July 1, 1995. OMB control
number added August 15, 1995, effective August 15, 1995. (f),
(g), and (h) redesignated as (h), (i) and (j) respectively; (a)
through (e) amended; and (f) and (g) added
December 1, 1995, effective July 1, 1996.

Sec. 668.18 [Removed and Reserved]

Note: Redeslghated from Sec. 668.16 to Sec. 668.18
April 29, 1994, effective July 1, 1994, Removed and reserved
December 1, 1994, effective July 1, 1995.

Sec. 668.19 Financlal ald transcript.

(a) (1) An Institution shail determine whether a
student who is applying for assistance under any titie iV, HEA
program has previously attended another eligibie institution.

(2) Before a student who previously attended another
eligible institution may receive any title 1V, HEA program
assistance the institution the student is, or wiil be, attending--

(i) Must request each eligible institution the student
previously attended to provide to it a financial aid transcript; or

(i) May use information it obtains from the National
Student Loan Data System (NSLDS) to satisfy the
requirements of paragraphs (a)(1) and (a)(2)(i) of this section,
after the Secretary informs institutions through a Notice in the
Federal Register that the NSLDS is available for this purpose,
and information on how the NSLDS can be used.

(3) Except as provided in paragraph (b)(5) of this
sqction. if an institution requests a financiai aid transcript from
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any institution a student previously attended, until the institution
receives each requested financial aid transcript; the institution—-

(i) May withhold payment of Federal Pell Grant and
campus-based funds to the student;

(i) May disburse Federal Pell Grant and
campus-based funds to the student for one payment period
only;

(i) May decline to certify the student's Federal
Stafford Loan application or the parent's Federal PLUS
application under the FFEL Program;

(iv) May decline to originate the student's Federal
Direct Stafford Loan or the parent's Federal Direct PLUS under
the Direct Loan Program;

(v) May not deliver Federal Stafford or disburse
Federal Direct Stafford Loan proceeds to a student; and

(vi) May not deliver Federal PLUS or disburse
Federal Direct PLUS proceeds to a parent or student.

(4) (i) An institution may not hold Federal Stafford or
Federal PLUS loan proceeds under paragraph (b)(3) of this
section for more than 45 days. If an institution does not receive
all required financial aid transcripts for a student within 45 days
of the receipt of such proceeds, the institution shall return the
loan proceeds to the appropriate lender.

(ii) An institution that certifies a Federal Stafford or
Federal PLUS loan application before receiving all required
financial aid transcripts shall return to the lender the

- appropriate amount of any Federal Stafford or Federal PLUS

proceeds if it receives a financial aid transcript indicating that
the student is not eligible for all, or a part, of the loan
proceeds.

(5) An institution may disburse title IV, HEA program
funds to a student without receiving a financial aid transcript
from an eligible institution the student previously attended if the
institution the student previously attended--

(i) Has closed, and information concerning the
student's receipt of title IV, HEA program assistance for
attendance at that institution is not available;

(ii) Is not located in a State; or

(iii) Provides the disbursing institution with the written
certification described in paragraph (b)(2)(ii) of this section.

(b) Upon request, each institution located in a State
shall promptly provide to the institution that requested a
financia! aid transcript--

(1) All information in its possession concerning
whether the student in question attended institutions other than
itself and the requesting institution; and

(2) (i) A financial aid transcript for that student, if the
student received or benefitted from any title IV, HEA program
assistance while attending the institution; or

(i) A written certification that--

(A) The student did not receive or benefit from any
title IV, HEA program assistance while attending the institution;
or

(B) The transcript would cover only years for which
the institution no longer has records and is no longer required
to keep records under the applicable title IV, HEA program
recordkeeping requirements.

(c) An institution must disclose on a financial aid
transcript for a student--

(1) The student's name and social security number; -

(2) To the extent the institution is aware, whether the
student is in default on any title IV, HEA program loan;

(3) To the extent the institution is aware, whether the
student owes an overpayment on any title IV, HEA program
grant or Federal Perkins Loan; .

(4) For the award year for which a financial aid
transcript is requested, the student's Scheduled Federal Pell
Grant -and the amount of Pell Grant funds disbursed to the
student;

(5) The aggregate amount of loans made to the
student under each of the title IV, HEA loan programs for
attendance at the institution; _

(6) For the award 'year in which a financial aid
transcript is requested, the. total amount of Federal Perkins
loan funds disbursed to the student; )

(7) Whether the student owed an outstanding
balance on July 1, 1987 on either a National Direct Student
Loan made for attendance at the institution;

(8) Whether the student owed an outstanding
balance on October 1, 1992 on either a Federal Perkins loan
or a National Direct Student Loan made for attendance at the
institution; and

{8) The amount of, and period of enroliment for, the
most current loan made to the student under the FFEL, and
Direct Loan programs for attendance at the institution.
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(d) (1) A financial aid transcript must be signed by an
official authorized by the institution to disclose information in
connection with title IV, HEA programs.

(2) An institution must base the information it
includes on financial aid transcripts on records it maintains
under the title IV, HEA programs recordkeeping requirements.

(Approved by the Office of Management and Budget under
control number 1840-0537)

(Authority: 20 U.S.C. 1091, 1094)

Note: Section amended December 1995, effective

July 1, 1996.

1,

Sec. 668.20 Limitations on remedial coursework that is
eligible for Title IV, HEA program assistance. .

(a) A noncredit or reduced credit remedial course is
a course of study designed to increase the ability of a student
to pursue a course of study leading to a certificate or degree.

(1) A noncredit remedial course is one for which no
credit is given toward a certificate or degree; and

(2) A reduced credit remedial course is one for which
reduced credit is given toward a certificate or degree.

(b) Except as provided in paragraphs (c) and (d) of
this section, in determining a student's enrollment status and
cost of attendance, an institution shall include any noncredit or
reduced credit remedial course in which the student is enrolled.
The institution shall attribute the number of credit or clock
hours to a noncredit or reduced credit remedial course by--

(1) Calculating the number of classroom and
homework hours required for that course;

(2) Comparing those hours with the hours required
for nonremedial courses in a similar subject; and

(3) Giving the remedial course the same number of
credit or clock hours it gives the nonremedial course with the
most comparable classroom and homework requirements.

(c) In determining a student's enroliment status under
the Title IV, HEA programs or a student's cost of attendance
under the campus-based, Stafford Loan, PLUS, and SLS
programs, an institution may not take into account any
noncredit or reduced credit remedial course if-

(1) That course is part of a program of instruction
leading to a high school diploma or the recognized equivalent

of a high school diploma, even if the course is necessary to
enable the student to complete a degree or certificate program;

(2) The educationa! level of instruction provided in
the noncredit or reduced credit remedial course is below the

"level needed to pursue successfully the degree or certificate

program offered by that institution after one year in that
remedial course; or

(3) Except for a course in English as a second
language, the educational level of instruction provided in that
course is below the secondary level. For purposes of this
section, the Secretary considers a course to be below the
secondary level if any of the following entities determine that
course to be below the secondary leve!:

(i) The State agency that legally authorized the
institution to provide postsecondary education.

(i) In the case of an accredited or preaccredited
institution, the nationally recognized accrediting agency or
association that accredits or preaccredits the institution.

(iii) In the case of a public postsecondary vocational
institution that is approved by a State agency recognized for
the approval of public postsecondary vocational education, the
State agency recognized for the approval of public
postsecondary vocational education that approves the
institution.

(iv) The institution.
(d) Except as set forth in paragraph (f) of this

section, an institution may not take into account more than one
academic year's worth of noncredit or reduced credit remedial

_coursework in determining—-

(1) A student's enroliment status under the Title IV,
HEA programs; and

(2) A student's cost of attendance under the
campus-based, Stafford Loan, PLUS, and SLS programs.

(e) One academic year's worth of noncredit or
reduced credit remedial coursework is equivalent to—

(1) Thirty semester or 45 quarter hours; or

(2) Nine hundred clock hours.

(f) Courses in English as a second language do not
count against the one-year academic limitation contained in

paragraph (d) of this section.

(Authority: 20 U.S.C. 1094)
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Note: Heading, (c)(1), and (c)(2) amended and new paragraph
(c)(3) added July 31, 1991, effective September 14, 1991.

Sec. 668.21 Treatment of Federal Perkins Loan, FSEOG,
and Federal Pell Grant program funds if the recliplent
withdraws, drops out, or is expelled before his or her first
day of class.

(a)(1) If a student officially withdraws, drops out, or is
expelled before his or her first day of class of a payment
period, all funds paid to the student for that payment period for
institutional or noninstitutional costs under the Pell Grant,
SEOG, ICL, and Perkins Loan programs are an overpayment.

(2) The institution shall return that overpayment to
the respective Title IV, HEA programs in the amount that the
student received from each program.

(b) For purposes of this section, the Secretary
considers that a student drops out before his or her first day of
class of a payment period if the institution is unable to
document the student's attendance at any class during the
payment period.

(Authority: 20 U.S.C. 1094)

Note: Section heading amended December 1, 1995, effective
July 1, 1996.

Sec. 668.22 Institutional refunds and repayments.

(a) General. (1) An institution shall have a fair and
equitable refund policy under which the institution makes a
refund of uneamed tuition, fees, room and board, and other
charges to a student who received Title IV, HEA program
assistance, or whose parent received a Federal PLUS loan or
Federal Direct PLUS loan on behalf of the studént if the
student--

(i) Does not register for the beriod of enroliment for
which the student was charged; or

(i) Withdraws, drops out, is expelled from the
institution, or otherwise fails to complete the program on or
after his or her first day of class of the period of enrollment for
which he or she was charged.

(2) The institution shall provide a clear and
conspicuous written statement containing its refund policy,
including the allocation of refunds and repayments to sources
of aid to a prospective student prior to the earlier of the
student's enroliment or the execution of the student's
enroliment agreement. The institution must make available to
students upon request examples of the application of this

policy and inform students of the availability of these examples
in the written statement. The institution shall make its policy
known to cumently enrolled students. The institution shall
include in its statement the procedures that a student must
follow to obtain a refund, but the institution shall return the
portion of a refund allocable to the Title IV, HEA programs in
accordance with paragraph (f) of this section whether the
student follows those procedures or not. If the institution
changes its refund policy, the institution shall ensure that all
students are made aware of the new policy.

(3) The institution shall publish the costs of required
supplies and equipment and shall substantiate to the Secretary
upon request that the costs are reasonably related to the cost
of providing the supplies and equipment to students.

(b) Fair and equitable refund policy. (1) For purposes
of paragraph (a) of this section, an institution's refund policy is
fair and equitable if the policy provides for a refund of at least
the larger of the amount provided under--

(i) The requirements of applicable State law;

(ii) The specific refund standards established by the
institution's nationally recognized accrediting agency if those
standards are approved by the Secretary;

(i) The pro rata refund calculation described in
paragraph (c) of this section, for any student attending the
institution for the first time whose withdrawal date is on or
before the 60 percent point in time in the period of enroliment
for which the student has been charged; or

(iv) For purposes of determining a refund when the
pro rata refund calculation under paragraph (b)(1)(iii) of this
section does not apply, and no standards for a refund under
State law under paragraph (b)(1)(i)) and no standards
established by the institution's accrediting agency under
(b)(1)(ii) of this section exist, the larger of--

(A) The Federal refund calculation contained in
paragraph (d) of this section; or

(B) The institution's refund policy.

(2) For purposes of the calculation of a pro rata
refund under paragraph (b)(1)(iii) of this section, “"the 60
percent point in time in the period of enroliment for which the
student has been charged" is—-

() In the case of an educational program that is
measured in credit hours, the point in calendar time when 60
percent of the period of enrollment for which the student has
been charged, as defined in paragraph (e) of this section, has
elapsed; and
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(i) In the case of an educational program that is
measured in clock hours, the point in time when the student
completes 60 percent of the clock hours scheduled for the
period of enroliment for which the student is charged, as
defined in paragraph (e) of this section.

(3) The institution must determine which policy under
paragraph (b)(1) of this section provides for the largest refund
to that student. '

(4) For all refund calculations other than the pro rata
refund calculation under paragraph (b)(1)(iii) of this section, an
institution must subtract the unpaid amount of a scheduled
cash payment from the amount the institution may retain in
accordance with paragraph (f)(2) of this section.

(c) Pro Rata refund. (1) "Pro rata refund," as used in
this section, means a refund by an institution to a student
attending that institution for the first time of not less than that

portion of the tuition, fees, room, board, and other charges-

assessed the student by the institution equal to the portion of
the period of enroliment for which the student has been
charged that remains on the withdrawal date, rounded
downward to the nearest 10 percent of that period, less any
unpaid amount of a scheduled cash payment for the period of
enroliment for which the student has been charged.

(2) A "scheduled cash payment" is the amount of
institutional charges that is not paid for by financial aid for the
period of enroliment for which the student has been charged
exclusive of-

(i) Any amount scheduled to be paid by Title IV, HEA
program assistance that the student has been awarded that is
payable to the student even though the student has withdrawn;

(i) Late disbursements of loans made under the
Federal Stafford Loan, Federal SLS, and Federal PLUS
programs in accordance with 34 CFR 682.207(d), and
allowable late disbursements of unsubsidized Federal Stafford
loans and loans made under the Federal Direct Student Loan
Program in accordance with 34 CFR 685.303(d); and

(i) Late disbursements of State student financial
assistance, for which the student is still eligible in spite of
having withdrawn, madé in accordance with the applicable
State’s written late disbursement policies. The late
disbursement must be made within 60 days after the student's
date of withdrawal, as defined in paragraph (j)(1) of this
section, or the institution must--

(A) Recalculate the refund in accordance with this
section, including recalculating the student's unpaid charges in
accordance with this paragraph without consideration of the
State’s late disbursement amount; and

 PART 688-STUDENT ASSISTANCE GENERAL PROVISIONS * -

(B) Return any additional refund amounts due as a
result of the recalculation in accordance with paragraph (h) of
this section. .

(3) The "unpaid amount of a scheduled cash
payment” is computed by subtracting the amount paid by the
student for the period of enrollment for which the student has
been charged from the scheduled cash payment for the period
of enroliment for which the student has been charged.

(4) An institution may exclude from the calculation of
a pro rata refund under this paragraph a reasonable
administrative fee not to exceed the lesser of-

(i) Five percént of the tuition, fees, room and board,
and other charges assessed the student; or

(ii) One hundred dollars.

(5)(i) For purposes of this section, "other charges
assessed the student by the institution" include, but are not
limited to, charges for any equipment (including books and
supplies) issued by an institution to the student if the institution
specifies in the enroliment agreement a separate charge for
equipment that the student actually obtains or if the institution
refers the student to a vendor operated by the institution or an
entity affiliated or related to the institution.

(i) The institution may exclude from the calculation of
a pro rata refund under this paragraph the documented cost to
the institution of unreturnable equipment issued to the student
in accordance with paragraph (c)(5)(i) of this section or of
returnable equipment issued to the student in accordance with
paragraph (c)(5)(i) of this section if the student does not return
the equipment in good condition, allowing for reasonable wear
and tear, within 20 days following the date of the student's
withdrawal. For example, equipment is not considered to be
returned in good condition and, therefore, is unreturnable, if the
equipment cannot be reused because of clearly recognized
health and sanitary reasons. The institution must clearly and
conspicuously disclose in the enrollment agreement any
restrictions on the return of equipment, including equipment
that is unreturnable. The institution must notify the student in
writing prior to enrollment that return of the specific equipment
involved will be required within 20 days of the student's
withdrawal.

(iii) An institution may hot delay its payment of the
portion of a refund allocable under this section to a Title IV,
HEA program or a lender under 34 CFR 682.607 by reason of
the process for retum of equipment prescribed in paragraph
(c)(5) of this section.

(6) For purposes of this section—
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(i) "Room" charges do not include charges that are

passed through the institution from an entity that is not under
the control of, related to, or affiliated with the institution; and

(i) "Other charges assessed the student by the
institution” do not include fees for group health insurance, if
this insurance is required for all students and the purchased
coverage remains in effect for the student throughout the
period for which the student was charged.

(7)(i) For purposes of this section, a student
attending an institution for the first time is a student who--

(A) Has not previously attended at least one class at
the institution; or

(B) Received a refund of 100 percent of his or her
tuition and fees (less any permitted administrative fee) under
the institution's refund policy for previous attendance at the
institution.

(i) A student remains a first-time student until the
student either—

(A) Withdraws, drops out, or is expelled from the
institution after attending at least one class; or

(B) Completes the period of enroliment for which he
or she has been charged. )

(8) For purposes of this paragraph, "the portion of
the period of enrollment for which the student has been

-charged that remains” is determined--

() In the case of an educational program that is
measured in credit hours, by dividing the total number of
weeks comprising the period of enroliment for which the
student has been charged into the number of weeks remaining
in that period as of the student's withdrawal date; '

(i) In the case of an educational program that is
measured in clock hours, by dividing the total number of clock
hours comprising the period of enroliment for which the student
has been charged into the number of scheduled clock hours
remaining to be completed by the student in that period as of
the student's withdrawal date; and

(i) In the case of an educational program that
consists predominantly of correspondence courses, by dividing
the total number of lessons comprising the period of enroliment
for which the student has been charged into the number of
lessons not submitted by the student.

(d) Federal Refund. (1) "Federal refund,” as used in
this section, means a refund by an institution to a student
attending that institution of not less than the portion of

institutional charges (tuition, fees, room, board and other
charges assessed the student by the institution) to be refunded
as follows--

(i) If a student withdraws, drops out, or is expelled
from the institution before the first day of classes for the period
of enroliment for which the student was charged, the institution
must follow the provisions under Sec. 668.21 for the treatment
of Federal Perkins Loan, FSEOG, and Federal Pell Grant
Program funds, the provisions under Sec. 682.604(d)(3) or (4)
for the treatment of FFEL Program funds, and the provisions
under Sec. 685.303(b)(3) for the treatment of Direct Loan
Program funds, as appropriate;

(i) The institution must refund 100 percent of
institutional charges, less an administrative fee, if any, as
described in paragraph (d)(2) of this section, if a student
withdraws on the first day of classes for the period of
enroliment for which the student was charged;

(iii) The institution must refund at least 90 percent of
institutional charges, less an administrative fee, if any, as
described in paragraph (d)(2) of this section, if a student
withdraws at any time after the first day of classes for the
period of enroliment for which the student was charged up to
and including the end of the first 10 percent (in time) of that
period of enroliment; :

(iv) The institution must refund at least 50 percent of
institutional charges, less an administrative fee, if any, as
described in paragraph (d)(2) of this section, if the student
withdraws at any time after the end of the first 10 percent (in
time) of the period of enroliment for which the student was
charged up to and including the end of the first 25 percent (in
time) of that period of enroliment; and

(v) The institution must refund at least 25 percent of
institutional charges, less an administrative fee, if any, as
described in paragraph (d)(2) of this section, if the student
withdraws at any time after the end of the first 25 percent (in
time) of the period of enroliment for which the student was
charged up to and including the end of the first 50 percent (in
time) of that period of enroliment.

(2) An institution may exclude from the calculation of
a Federal refund under this paragraph a reasonable
administrative fee not to exceed the lesser of-

(i) Five percent of the tuition, fees, room and board,
and other charges assessed the student; or

(i) One hundred dollars.
(3)()) For purposes of this section, "other charges

assessed the student by the institution" include, but are not
limited to, charges for any equipment (including books and
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supplies) issued by an institution to the student if the institution
specifies in the enroliment agreement a separate charge for
equipment that the student actually obtains or if the institution
refers the student to a vendor operated by the institution or an
entity affiliated or related to the institution.

(i) The institution may exclude from the calculation
of a Federal refund under this paragraph the documented cost
to the institution of unreturnable equipment issued to the
student in accordance with paragraph (d)(3)(i) of this section or
of returnable equipment issued to the student in accordance
with paragraph (d)(3)(i) of this section if the student does not
return the equipment in good condition, allowing for reasonable
wear and tear, within 20 days following the date of the
student's withdrawal. For example, equipment is not
considered to be returned in good condition and, therefore, is
unreturnable, if the equipment cannot be reused because of
clearly recognized health and sanitary reasons. The institution
must clearly and conspicuously disclose in the enroliment
agreement . any restrictions on the return of equipment,
including equipment that is unreturnable. The institution must
notify the student in writing prior to enroliment that return of the
specific equipment involved will be required within 20 days of
the student's withdrawal.

(i) An institution may not delay its payment of the
portion of a refund allocable under this section to a Title IV,
HEA program or a lender under 34 CFR 682.607 by reason of
the process for return of equipment prescribed in paragraph
(c)3) of this section.

(4) For purposes of this section--

(i} "Room" charges do not include charges that are '

passed through the institution from an entity that is not under
the control of, related to, or affiliated with the institution; and

(i) "Other charges assessed the student by the
institution” do not include fees for group health insurance, if
this insurance is required for all students and the purchased
coverage remains in effect for the student throughout the
period for which the student was charged. '

(e) Period of enroliment for which the student has
been charged. (1) For purposes of this section, "the period of
enroliment for which the. student has been charged,” means
the actual period for which an institution charges a student,
except that the minimum period must be--

(i) In the case of an educational program that is
measured in credit hours or clock hours and uses semesters,
trimesters, quarters, or other academic terms, the semester,
trimester, quarter or other academic term; or

(i) In the case of an educational program that is
measured in credit hours or clock hours and does not use

semesters, trimesters, quarters, or other academic terms and
is—

(A) Longer than or equal to the academic year in
length, the greater of the payment period or one-half of the
academic year,;

(B) Shorter than the academic year in length, the
length of the educational program.

(2) If an institution charges by different periods for
different charges, the "period of enroliment for which the
student has been charged” for purposes of this section is the
longest period for which the student is charged. The institution
must include any charges assessed the student for the period
of enroliment or any portion of that period of enroliment when
calculating the refund.

() Overpayments. (1) An institution shall determine
whether a student has received an overpayment for
noninstitutional costs for the period of enroliment for which the
student has been charged if-

(i) The student officially withdraws, drops out, or is
expelled, on or after his or her first day of class of that period;
and

(i) The student received Title IV, HEA program
assistance other.than from the FWS, Federal Stafford loan,
Federal PLUS, Federal SLS, Federal Direct Stafford, or Federal
Direct PLUS Program for that period.

(2)()) To determine if the student owes an
overpayment, the institution shall subtract the noninstitutional
costs that the student incurred for that portion of the period of
enroliment for which the student has been charged from the
amount of all assistance (other than from the FWS, Federal
Stafford Loan, Federal PLUS, Federal SLS Program,- Federal
Direct Stafford, or Federal Direct PLUS) that the institution
disbursed to the student.

(ii) Noninstitutional costs may include, but are not
limited to, room and board for which the student does not
contract with the institution, books, supplies, transportation, and
miscellaneous expenses.

(9) Repayments to Title IV, HEA programs of
institutional refunds and overpayments. (1)(i) An institution shall
return a portion of the refund calculated in accordance with
paragraph (b) of this section to the Title IV, HEA programs if
the student to whom the refund is owed received assistance
under any Title IV, HEA program other than the FWS Program.

(i) The portion of the refund that an institution shall
return to the Title IV, HEA programs may not exceed the
amount of assistance that the student received under the Title
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IV, HEA programs other than under the FWS Program for the
period of enroliment for which the student has been charged.

(2) For purposes of this section, for all refund
calculations other than the pro rata refund calculation required
under paragraph (b)(1)(iii) of this section--

(i) An institutional refund means the amount paid for
institutional charges for the period of enroliment for which the
student has been charged minus the amount that the institution
may retain under paragraph (g)(2)(iii) of this section for the
portion of the period of enroliment for which the student has
been charged that the student was actually enrolled at the
institution;

(i) An institution may not include any unpaid amount
of a scheduled. cash payment in determining the amount that

the institution may retain for institutional charges. A scheduled -

cash payment is the amount of institutional charges that has
not been paid by financial aid for the period of enroliment for
which the student has been charged, exclusive of--

(A) Any amount scheduled to be paid by Title IV,
HEA program assistance that the student has been awarded
that is payable to the student even though the student has
withdrawn;

(B) Late disbursements of loans made under the
Federal Stafford, Federal SLS, and Federal PLUS programs in
accordance with 34 CFR 682.207(d), and allowable late
disbursements of unsubsidized Federal Stafford loans and
loans made under the Federal Direct Student Loan Program in
accordance with 34 CFR 685.303(d); and

(C) Late disbursements of State student financial
assistance, for which the student is still eligible in spite of
having withdrawn, made In accordance with the applicable
State's written late disbursement policies. The late
disbursement must be made within 60 days after the student's
date of withdrawal, as defined in paragraph (j)(1) of this
section, or the institution must--

(1) Recalculate the refund in accordance with this
section, including recalculating the student’s unpaid charges in
accordance with this paragraph without consideration of the
State late disbursement amount; and

(2) Return any additional refund amounts due as a
result of the recalculation in accordance with paragraph (h) of
this section;

(iii) In determining the amount that the institution may
retain for the portion of the period of enroliment for which the
student has been charged during which the student was
actually enrolled, an institution shall--

(A) Compute the unpaid amount of a scheduled cash
payment by subtracting the amount paid by the student for that
period of enroliment for which the student has been charged
from the scheduled cash payment for the period of enroliment
for which the student has been charged; and

(B) Subtract the unpaid amount of the scheduled
cash payment from the amount that may be retained by the
institution according to the institution’s refund policy; and

(iv) An institution shall return the total amount of Title
IV, HEA program assistance (other than amounts received
from the FWS Program) paid for institutional charges for the
period of enroliment for which the student has been charged if
the unpaid amount of the student's scheduled cash payment is
greater than or equal to the amount that may be retained by
the institution under the institution’s refund policy.

(3)(i) A student must repay to the institution or to the
Title IV, HEA programs a portion of the overpayment as
determined according to paragraph (f) of this section. The
institution shall make every reasonable effort to contact the
student and recover the overpayment in accordance with
program regulations (34 CFR parts 673, 690, and 691).

(i) The portion of the overpayment that the student
or the institution (if the institution recovers the overpayment)
shall return to the Title IV, HEA programs may not exceed the
amount of assistance received under the Title IV, HEA
programs other than the FWS, Federal Stafford Loan, Federal
PLUS, Federal SLS, Federal Direct Stafford, or Federal Direct
PLUS Program for the period of enroliment for which the
student has been charged.

(i) Unless otherwise provided for in applicable
program regulations--

(A) If the amount of the overpayment is less than
$100, the student is considered not to owe an overpayment,
and the institution is not required to contact the student or
recover the overpayment; and

(B) If an institution demonstrates that the total
amount of a refund would be $25 or less, the institution is not
required to pay the refund, provided that the institution has
obtained written authorization from the student in the
enroliment agreement to retain any amount of the refund that
would be allocated to the Title IV, HEA loan programs.

(h) Allocation of refunds and overpayments. (1)
Except as provided in paragraph (h)(2) of this section, if a
student who received Title IV, HEA program assistance (other
than assistance under the FWS Program) is owed a refund
calculated in accordance with paragraph (b) of this section, or
if a student who received Title IV, HEA program assistance
(other than assistance under the FWS, Federal Stafford Loan,
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Federal PLUS, Federal SLS, Federal Direct Stafford, or
Federal Direct PLUS Program) must repay an overpayment
calculated in accordance with paragraph (f) of this section, an
institution shall allocate that refund and any overpayment
collected from the student in the following order:

(i) To eliminate outstanding balances on
unsubsidized Federal Stafford loans received by the student for
the period of enroliment for which he or she was charged.

(i) To eliminate outstanding balances on subsidized
Federal Stafford loans received by the student for the period of
enroliment for which he or she was charged.

(i) To eliminate outstanding balances on Federal
PLUS loans received on behalf of the student for the period of
enroliment for which he or she was charged.

(iv) To eliminate outstanding balances on
unsubsidized Federal Direct Stafford loans received by the
student for the period of enroliment for which he or she was
charged.

(v) To eliminate outstanding balances on subsidized
Federal Direct Stafford loans received by the student for the
period of enroliment for which he or she was charged.

(vi) To eliminate outstanding balances on Federal
Direct PLUS loans received on behalf of the student for the
period of enroliment for which he or she was charged.

(vii) To eliminate outstanding balances on Federal
Perkins loans received by the student for the period of
enroliment for which he or she was charged.

(viii) To eliminate any amount of Federal Pell Grants
awarded to the student for the period of enroliment for which

. he or she was charged.

(ix) To eliminate any amount of Federal SEOG
Program aid awarded to the student for the period of
enroliment for which he or she was charged.

(x) To eliminate any amount of other assistance
awarded to the student under programs authorized by Title IV
of the HEA for the period of enroliment for which he or she
was charged.

‘ (xi) To repay required refunds of other Federal,
State, private, or institutional student financial assistance
received by the student.

(xii) To the student.

(2) The institution must apply the allocation policy
described in paragraph (h)(1) of this section consistently to all

N I e
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students who have received Title IV, HEA program assistance
and must conform that policy to the following:

(i) No amount of the refund or of the overpayment
may be allocated to the FWS Program.

(ii) No amount of overpayment may be allocated to
the Federal Stafford Loan, Federal PLUS, Federal SLS,
Federal Direct Stafford Loan or Federal Direct PLUS Program.

(iil) The amount of the Title IV, HEA program portion
of the refund allocated to the Federal Stafford Loan, Federal
PLUS, Federal SLS programs must be returned to the
appropriate borrower's lender by the institution in accordance
with program regulations (34 CFR part 682).

(iv) The amount of the Title IV, HEA program portion
of the refund allocated to the Title IV, HEA programs other than
the FWS, Federal Stafford Loan, Federal PLUS, and Federal
SLS programs must be returned to the appropriate program
account or accounts by the institution within 30 days of the
date that the student officially withdraws, is expelled, or the
institution determines that a student has unofficially withdrawn.

(v) The amount of the Title IV, HEA program portion
of the overpayment allocated to the Title IV, HEA programs
other than the FWS, Federal Stafford Loan, Federal PLUS,
Federal SLS, Federal Direct Stafford, and Federal Direct PLUS
programs must be returned to the appropriate program account
or accounts within 30 days of the date that the student repays
the overpayment.

(I) Financial ald. For purposes of this section
"financial aid” is assistance that a student has been or wili be
awarded (including Federai PLUS loans and Federal Direct
PLUS loans received on the student's behalf) from Federal;
State; institutional; or other scholarship, grant, or loan
programs. : '

() Refund dates. (1) Withdrawal date. (i) Except as
provided in paragraph ()}(1)ii) and (i} of this section, a
student's withdrawal date is the earlier of—-

(A) The date that the student notifies an Iinstitution of
the student's withdrawal, or the date of withdrawal specified by
the student, whichever is later; or

(B) If the student drops out of the institution without
notifying the institution (does not withdraw officially), the last
recorded date of class attendance by the student, as
documented by the institution.

(ii) If the student does not return to the institution at
the expiration of an approved leave of absence under
paragraph (j}(2) of this section, or takes a leave of absence
that is not approved under paragraph (j)}(2) of this section, the
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student's withdrawa! date is the last recorded date of class
attendance by the student, as documented by the institution.

(i) If the student is enrolled in an educational
program that consists predominantly of correspondence
courses, the student's withdrawal date is normally the date of
the last lesson submitted by the student, if the student failed to
submit the subsequent lesson in accordance with the schedule
for lessons established by the institution. However, if the
student establishes in writing, within 60 days of the date of the
last lesson that he or she submitted, a desire to continue in the
program and an understanding that the required lessons must
be submitted on time, the institution may restore that student to
“in schoo!" status for purposes of funds received under the
Title IV, HEA programs. The institution may not ‘grant the
student more than one restoration to "in school" status on this
basis.

(2) Approved leave of absence. A student who has
been granted a leave of absence by an institution is not
considered to have withdrawn from the institution and is
considered to be on an “"approved leave of absence" for
purposes of this section (and, for a Title IV, HEA program loan
borrower, for purposes of terminating the student's in-school
status) under the following conditions—~

(i) In any twelve-month period, the institution may
grant a single leave of absence to a student, not to exceed 60
days;

(iiy The student must make a written request to be
granted a leave of absence; and

(iii) The leave of absence may not involve additional
charges by the institution to the student.

(3) Timely determination of withdrawal for students
who drop out. An institution must determine the withdrawal
date for a student who drops out within 30 days after the

. expiration of the earlier of the—-

(i) Period of enroliment for which the student has
been charged;

(i) Academic year in which the student withdrew;

(iii) Educational program from which the student
withdrew.

(4) Timely payment. An institution shall pay a refund
that is due to a student--

(i) If a student officially withdraws or is expelled,
within 30 days after the student's withdrawal date;

(i) if a student drops out, within 30 days of the
earliest of the-—-

(A) Date on which the institution determines that the
student dropped out;

(B) Expiration of the academic term in which the
student withdrew; or

(C) Expiration of the period of enroliment for which
the student has been charged;

(iii) If a student--

(A) Does not return to the institution at the expiration
of an approved leave of absence under paragraph (j}(2) of this
section, within 30 days of the earlier of the date of expiration of
the leave of absence or the date the student notifies the
institution that the student will not be returning to the institution
after the expiration of an approved leave of absence;

(B) Is taking a leave of absence that is not approved
under paragraph (j)(2) of this section, within 30 days after the
last recorded date of class attendance by the student, as
documented by the institution.

‘(Authority: 20 U.S.C. 1091b, 1092, 1084)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Section amended November 29, 1994, effective
July 1, 1995, (d)(1) amended June 30, 1995, effective
July 31, 1995. OMB control number added August 15, 1995,
effective August 15, 1995. (h)(1) and (d}(1)(i) amended
December 1, 1995, effective July 1, 1996. (g)(3)(i) amended
November 27, 1996, effective July 1, 1997.

Sec. 668.23
statements.

Compliance audits and audited financial

(a) General. (1) Independent auditor. For purposes of
this section, the term "independent auditor" refers to an
independent certified public accountant or a government
auditor. To conduct an audit under this section, a government
auditor must meet the Government Auditing Standards
qualification and independence standards, including standards
related to organizational independence.

(2) Institutions. An institution that participates in any
titte IV, HEA program must at least annually have an
independent auditor conduct a compliance audit of its
administration of that program and an audit of the institution's
general purpose financial statements.

8-46

165




Q

RIC

Aruitoxt provided by Eic:

E

PART 668-STUDENT ASSISTANCE GENERAL PROVISIONS

(3) Third-party servicers. Except as provided under
this part or 34 CFR part 682, with regard to complying with the
provisions under this section a third-party servicer must follow
the procedures contained in the audit guides developed by and
available from the Department of Education's Office of
Inspector General. A third-party servicer is defined under Sec.
668.2 and 34 CFR 682.200.

(4) Submission deadline. Except as provided by the
Single Audit Act, Chapter 75 of title 31, United States Code, an
institution must submit annually to the Secretary its compliance
audit and its audited financial statements no later than six
months after the last day of the institution’s fiscal year.

(5) Audit submission requirements. In general, the
Secretary considers the compliance audit and audited financial
statement submission requirements of this section to be
satisfied by an audit conducted in accordance with the Office
of Management and Budget Circular A-133, “Audits of
Institutions of Higher Education and Other Nonprofit
Organizations"; Office of Management and Budget Circular
A-128, "Audits of State and Local Governments”, or the audit
guides developed by and available from the Department of
Education's Inspector General, whichever is applicable to the
entity, and provided that the Federal student aid functions
performed by that entity are covered in the submission. (Both
OMB circulars are available by calling OMB's Publication Office
at (202) 395-7332, or they can be obtained in electronic form
on the OMB Home Page (http://www.whitehouse.gov).

(b) Compliance audits for institutions. (1) An
institution's compliance audit must cover, on a fiscal year
basis, all title IV, HEA program transactions, and must cover all
of those transactions that have occurred since the period
covered by the institution's last compliance audit.

(2) The compliance audit required 'under this section
must be conducted in accordance with—

(i) The general standards and the standards for
compliance audits contained in the U.S. General Accounting

- Office’s (GAO's) Government Auditing Standards. (This

publication is available from the Superintendent of Documents,
U.S. Government Printing Office, Washington, DC 20402); and

(i) Procedures for audits contained in audit guides
developed by, and available from, the Department of
Education's Office of Inspector General.

(3) The Secretary may require an institution to
provide a copy of its compliance audit report to guaranty
agencies or eligible lenders under the FFEL programs, State
agencies, the Secretary of Veterans Affairs, or nationally
recognized accrediting agencies.

(c) Compliance audits for third-party servicers. (1) A
third-party servicer that administers titie IV, HEA programs for
institutions does not have to have a compliance audit
performed if--

(i) The servicer contracts with only one institution;
and

(i) The audit of tr'mat institution's administration of the
title IV, HEA programs involves every aspect of the servicers
administration of that program for that institution.

(2) A third-party servicer that contracts with more
than one participating institution may submit a compliance audit
report that covers the servicer's administration of the titie IV,
HEA programs for all institutions with which the servicer
contracts.

(3) A third-party servicer must submit annually to the
Secretary its compliance audit no later than six months after
the last day of the servicer's fiscal year.

(4) The Secretary may require a third-party servicer
to provide a copy of its compliance audit report to guaranty
agencies or eligible lenders under the FFEL programs, State
agencies, the Secretary of Veterans Affairs, or nationally
recognized accrediting agencies.

(d) Audited financial statements. (1) General. To
enable the Secretary to make a determination of financial
responsibility, an institution must, to the extent requested by
the Secretary, submit to the Secretary a set of financial
statements for its latest complete fiscal year, as well as any
other documentation the Secretary deems necessary to make
that determination. Financial statements submitted to the
Secretary must be prepared on an accrual basis in accordance
with generally accepted accounting principles, and audited by
an independent auditor in accordance with generally accepted
government auditing standards, and other guidance -contained
in the Office of Management and Budget Circular A-133,
"Audits of Institutions of Higher Education and Other Nonprofit
Organizations”; Office of Management and Budget Circular
A-128, "Audits of State and Local Governments”; or in audit
guides developed by, and available from, the Department of
Education's Office of Inspector General, whichever is
applicable. As part of these financial statements, the institution
must include a detailed description of related entities based on
the definition of a related entity as set forth in the Statement of
Financial Accounting Standards (SFAS) 57. The disclosure
requirements under this provision extend beyond those of
SFAS 57 to include all related parties and a leve! of detail that
would enable to Secretary to readily identify the related party.
Such information may include, but is not limited to, the name,
location and a description of the related entity including the
nature and amount of any transactions between the related
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party and the institution, financial or otherwise, regardless of
when they occurred.

(2) Submission of additional financial statements. To
the extent requested by the Secretary in determining whether
an institution is financially responsible, the Secretary may also
require the submission of audited consolidated financial
statements, audited full consolidating financial statements,
audited combined financial statements or the audited financial
statements of one or more related parties that have the ability,
either individually or collectively, to significantly influence or
control the institution, as determined by the Secretary.

(3) Audited financial statements for foreign
institutions. A foreign institution must submit--
(i) Audited financial statements prepared in

accordance with the generally accepted accounting principles
of the institution’s home country, if the institution received less
than $500,000 U.S. in title IV, HEA program funds during its
most recently completed fiscal year; or

(ii) Audited financial statements translated to meet
the requirements of paragraph (d) of this section, if the
institution received $500,000 U.S. or more in title IV, HEA
program funds during its most recently completed fiscal year.

(4) Disclosure of title IV HEA program revenue. A
proprietary institution must disclose in a footnote to its financial
statement audit the percentage of its revenues derived from
the title IV, HEA program funds that the institution received
during the fiscal year covered by that audit. The revenue
percentage must be calculated in accordance with Sec.
600.5(d).

(5) Audited financial statements for third-party
servicers. A third-party servicer that enters into a contract with
a lender or guaranty agency to administer any aspect of the
lender's or guaranty agency's programs, as provided under 34
CFR part 682, must submit annually an audited financial
statement. This financial statement must be prepared on an
accrual basis in accordance with generally accepted
accounting principles, and audited by an independent auditor in
accordance with generally accepted government auditing
standards and other guidance contained in audit guides issued
by the Department of Education's Office of Inspector General.

(e) Access to records. (1) An institution or a
third-party servicer that has a compliance or financial
statement audit conducted under this section must--

(i) Give the Secretary and the Inspector General
access to records or other documents necessary to review that
audit, including the right to obtain copies of those records or
documents; and
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(i) Require an individual or firm conducting the audit
to give the Secretary and the Inspector General access to
records, audit work papers, or other documents necessary to
review that audit, including the right to obtain copies of those
records, work papers, or documents.

(2) An institution must give the Secretary and the
Inspector General access to records or other documents
necessary to review a third-party servicer's compliance or
financial statement audit, including the right to obtain copies of
those records or documents.

() Notification of questioned expenditures or
compliance. (1) As a result of a Federal audit or an audit
performed at the direction of an institution or third-party
servicer, if the auditor questions an expenditure made by the
institution or servicer, or questions the institution's or servicer's
compliance with an applicable requirement (including the lack
of proper documentation), the Secretary notifies the institution
or servicer of the questioned expenditure or compliance.

(2) if the institution or servicer believes that the
questioned expenditure or compliance was proper, the
institution or servicer shall notify the Secretary in writing of the
institution’s or servicer's position and the reasons for that
position. -

(3) The institution's or servicer's response must be
based on an attestation engagement performed by -the
institution's or servicer's auditor in accordance with the
Standards for Attestation Engagements of the American
Institute of Certified Public Accountants and must be received
by the Secretary within 45 days of the date of the Secretary’s
notification to the institution or servicer.

(g9) Determination of liabilities. (1) Based on the audit
finding and the institution's or third-party servicer's response,
the Secretary determines the amount of liability, if any, owed
by the institution or servicer and instructs the institution or
servicer as to the manner of repayment.

(2) If the Secretary determines that a third-party
servicer owes a liability for its administration of an institution's
title IV, HEA programs, the servicer must notify each institution
under whose contract the servicer owes a liability of that
determination. The servicer must also notify every institution
that contracts with the servicer for the same service that the
Secretary determined that a liability was owed.

(h) Repayments. (1) An institution or third-party
servicer that must repay funds under the procedures in this
section shall repay those funds at the direction of the Secretary
within 45 days of the date of the Secretary’s notification,
unless--
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(i) The institution or servicer files an appeal under
the procedures established in subpart H of this part; or

(i) The Secretary permits a longer repayment period.

(2) Notwithstanding paragraphs (f) and (g)(1) of this
section--

(i) If an institution or third-party servicer has posted
surety or has provided a third-party guarantee and the
Secretary questions expenditures or compliance with
applicable requirements and identifies liabilities, then the
Secretary may determine that deferring recourse to the surety
or guarantee is not appropriate because—

(A) The need to provide relief to students or
borrowers affected by the act or omission giving rise to the
liability outweighs the importance of deferring collection action
until completion of available appeal proceedings; or

(B) The terms of the surety or guarantee do not

provide complete assurance that recourse to that protection will

be fully available through the completion of available appeal
proceedings; or

(i) The Secretary may use administrative offset
pursuant to 34 CFR part 30 to collect the funds owed under
the procedures of this section.

(3) If, under the proceedings in subpart H, liabilities
asserted in the Secretary's notification, under paragraph (e)(1)
of this section, to the institution or third-party servicer are
upheld, the institution or third-party servicer must repay those
funds at the direction of the Secretary within 30 days of the
final decision under subpart H of this part unless--

(i) The Secretary permits a longer repayment period;
or

(i) The Secretary determines that earlier collection
action is appropriate pursuant to paragraph (g)(2) of this
section.

(4) An institution is held responsible for any liability
owed by the institution's third-party servicer for a violation
incurred in servicing any aspect of that institution’s participation
in the title IV, HEA programs and remains responsible for that
amount until that amount is repaid in full.

(Authority: 20 U.S.C. 1088, 1094, 1099¢, 1141, and section 4
of Pub. L. 95-452, 92 Stat. 1101-1109)

Note: Section amended November
July 1, 1997.

29, 1996, effective
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Sec. 668.24 Record retention and examinations.

(a) Program records. An institution shall establish
and maintain, on a current basis, any application for title IV,
HEA program funds and program records that document--

(1) Its eligibility to participate in the title IV, HEA
programs;

(2) The eligibility of its educational programs for title
IV, HEA program funds;

(3) Its administration of the title IV, HEA programs in
accordance with all applicable requirements;

(4) its financial responsibility, as specified in this part,

(5) Information included in any application for title IV,
HEA program funds; and :

(6) Its disbursement and delivery of title IV, HEA
program funds.

(b) Fiscal records. (1) An institution shall account for
the receipt and expenditure of title IV, HEA program funds in
accordance with generally accepted accounting principles.

(2) An institution shall establish and maintain on a
current basis-

(i) Financial records that reflect each HEA, title IV
program transaction; and

(i) General ledger control accounts and related
subsidiary accounts that identify each title IV, HEA program
transaction and separate those transactions from all other
institutional financial activity.

(c) Required records. (1) The records that an
institution must maintain in order to comply with the provisions
of this section include but are not limited to--

(i) The Student Aid Report (SAR) or Institutional
Student Information Record (ISIR) used to determine eligibility
for title IV, HEA program funds;

(i) Application data submitted to the Secretary,
lender, or guaranty agency by the institution on behalf of the
student or parent;

(i) Documentation of each student's or parent
borrower's eligibility for title IV, HEA program funds;

(iv) Documentation relating to each student's or
parent borrower's receipt of title IV, HEA program funds,
including but not limited to documentation of--

8-49
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(A) The amount of the grant, loan, or FWS award; its
payment period; its loan period, if appropriate; and the
calculations used to determine the amount of the grant, loan,
or FWS award;

(B) The date and amount of each disbursement or
delivery of grant or loan funds, and the date and amount of
each payment of FWS wages;

(C) The amount, date, and basis of the institution's
calculation of any refunds or overpayments due to or on behalf
of the student; and

(D) The payment of any refund or overpayment to
the title IV, HEA program fund, a lender, or the Secretary, as
appropriate;

(v) Documentation of and information collected at
any initial or exit loan counseling required by applicable
program regulations;

(vi) Reports and forms used by the institution in its
participation in a title IV, HEA program, and any records
needed to verify data that appear in those reports and forms;
and

(vii) Documentation supporting the institution's
calculations of its completion or graduation rates under Secs.
668.46 and 668.49.

(2) In addition to the records required under this
part--

(i) Participants in the Federal Perkins Loan Program
shall follow procedures established in 34 CFR 674.19 for
documentation of repayment history for that program;

(i) Participants in the FWS Program shall follow
procedures established in 34 CFR 675.19 for documentation of
work, earnings, and payroll transactions for that program; and

(iii) Participants in the FFEL Program shall follow
procedures established in 34 CFR 682.610 for documentation
of additional loan record requirements for that program.

(d) General. (1) An institution shall maintain required
records in a systematically organized manner.

(2) An institution shall make its records readily
available for review by the Secretary or the Secretary's
authorized representative at an institutional location designated
by the Secretary or the Secretary's authorized representative. -

(3) An institution may keep required records in hard
copy or in microform, computer file, optical disk, CD-ROM, or
other media formats, provided that-—-

(i) Except for the records described in paragraph
(d)(3)ii) of this section, all record information must be
retrievable in a coherent hard copy format or in other media
formats acceptable to the Secretary;

(i) An institution shall maintain the Student Aid
Report (SAR) or Institutional Student Information Record (ISIR)
used to determine eligibility for title IV, HEA program funds in
the format in which it was received by the institution, except
that the SAR may be maintained in an imaged media format;

(i) Any imaged media format used to maintain
required records must be capable of reproducing an accurate,
legible, and complete copy of the original document, and, when
printed, this copy must be approximately the same size as the
original document;

(iv) Any document that contains a signature, seal,
certification, or any other image or mark required to validate
the authenticity of its information must be maintained in its
original hard copy or in an imaged media format; and

(v) Participants in the Federal Perkins Loan Program
shall follow procedures established in 34 CFR 674.19 for
maintaining the original promissory notes and repayment
schedules for that program.

(4) If an institution closes, stops providing
educational programs, is terminated or suspended from the title
IV, HEA programs, or undergoes a change of ownership that
results in a change of control as described in 34 CFR 600.31,
it shall provide for--

(i) The retention of required records; and

(i) Access to those records, for inspection and
copying, by the Secretary or the Secretary's authorized
representative, and, for a school participating in the FFEL
Program, the appropriate guaranty agency.

{e) Record retention. Unless otherwise directed by
the Secretary--

(1) An institution shall keep records relating to its
administration of the Federal Perkins Loan, FWS, FSEOG, or
Federal Pell Grant Program for three years after the end of the
award year for which the aid was awarded and disbursed
under those programs, provided that an institution shall keep-

(i) The Fiscal Operations Report and Application to
Participate in the Federal Perkins Loan, FSEOG, and FWS
Programs (FISAP), and any records necessary to support the
data contained in the FISAP, including “income grid
information,” for three years after the end of the award year in
which the FISAP is submitted; and
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(i) Repayment records for a Federal Perkins loan,
including records relating to cancellation and deferment
requests, in accordance with the provisions of 34 CFR 674.19;

(2)(i) An institution shall keep records relating to a
student or parent borrower's eligibility and participation in the
FFEL or Direct Loan Program for three years after the end of
the award year in which the student last attended the
institution; and

(ii) An institution shall keep all other records relating
to its participation in the FFEL or Direct Loan Program,
including records of any other reports or forms, for three years
after the end of the award year in which the records are
submitted; and

(3) An institution shall keep all records involved: in
any loan, claim, or expenditure questioned by a title IV, HEA
program audit, program review, investigation, or other review
until the later of--

(i) The resolution of that questioned loan, claim, or
expenditure; or '

(i) The end of the retention period applicable to the
record.

(f) Examination of records. (1) An institution that
participates in any title IV, HEA program and the institution’s
third-party servicer, if any, shall cooperate with an independent
auditor, the Secretary, the Department of Education's Inspector
General, the Comptroller General of the United States, or their
authorized representatives, a guaranty agency in whose
program the institution participates, and the institution's
accrediting agency, in the conduct of audits, investigations,
program reviews, or other reviews authorized by law.

(2) The institution and servicer must cooperate. by--

(i) Providing timely access, for examination and
copying, to requested records, including but not limited to
computerized records and records reflecting transactions with
any financial institution with which the institution or servicer
deposits or has deposited any title IV, HEA program funds, and
to any pertinent books, documents, papers, or computer
programs; and

(i) Providing reasonable access to personnel
associated with the institution's or servicer's administration of
the title 1V, HEA programs for the purpose of obtaining relevant
information.

(3) The Secretary considers that an institution or
servicer has failed to provide reasonable access to personnel
under paragraph (f)(2)(ii} of this section if the institution or
servicer—

(i) Refuses to allow those personne! to supply all
relevant information,;

(ii) Permits interviews with those personnel only if the
institution’s or servicer's management is present; or

(i) Permits interviews with those personnel only if
the interviews are tape recorded by the institution or servicer.

(4) Upon request of the Secretary, or a lender or
guaranty agency in the case of a borrower under the FFEL
Program, an institution or servicer promptly shall provide the
(requester with any information the institution or servicer has
respecting the last known address, full name, telephone
number, enroliment information, employer, and employer
address of a recipient of title IV funds who attends or attended
the institution.

(Authority: 20 U.S.C. 1070a, 1070b, 1078, 1078-1, 1078-2,
1078-3, 1082, 1087, 1087a et seq., 1087cc, 1087hh, 1088,
1094, 1099c, 1141, 1232f, 42 U.S.C. 2753; and section 4 of
Pub. L. 95-452, 92 Stat. 1101-1109)

Note: Section amended - November 27, effective
July 1,1997. o

1996,

Sec. 668.25 Contracts between an
third-party -servicer.

institution and a

(a) An institution may enter into a written contract
with a third-party servicer for the administration of any aspect
of the institution’s participation in any Title IV, HEA program
only to the extent that the servicer's eligibility to contract with
the institution has not been limited, suspended, or terminated
under the proceedings of subpart G of this part.

(b) Subject to the provisions of paragraph (d) of this
section, a third-party servicer is eligible to enter into ‘a written
contract with an institution for the administration of any aspect
of the institution's participation in any Title IV, HEA program
only to the extent that the servicer's eligibility to contract with
the institution has not been limited, suspended, or terminated
under the proceedings of subpart G of this part.

(c) In a contract with an institution, a third-party
servicer shall agree to--

(1) Comply with all statutory provisions of or
applicable to Title IV of the HEA, all regulatory provisions
prescribed under that statutory authority, and all special
arrangements, agreements, limitations, suspensions, and
terminations entered into under the authority of statutes
applicable to Title IV of the HEA, including the requirement to
use any funds that the servicer administers under any Title IV,
HEA program and any interest or other earnings thereon solely
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for the purposes specified In and in accordance with that
program;

(2) Refer to the Office of Inspector General of the
Department of Education for investigation any information
indicating there Is reasonable cause to believe that the
institution might have engaged [n fraud or other criminai
misconduct in connection with the institution's administration of

‘any Title IV, HEA program or an applicant for Title IV, HEA

program assistance might have engaged in fraud or other
criminal misconduct In connection with his or her application.
Examples of the type of Information that must be referred are—

() False claims by the institution for Title IV, HEA
program assistance;

(li) Falge claims of independent student status;
(ili) Faise claims of citizenship;

(iv) Use of false identitles;

(v) Forgery of signatures or certifications; and
(vl) False statements of income;

(3) Be jointly and severally liabie with the institution
to the Secretary for any violation by the servicer of any
statutory provision of or applicable to Titie IV of the HEA, any
regulatory provision prescribed under that statutory authority,
and any applicable special arrangement, agreement, or
limitation entered into under the authority of statutes applicable
to Title IV of the HEA;

(4) In the case of a third-party servicer that disburses
funds (including funds received under the Title IV, HEA
programs) or delivers Federal Stafford Loan or Federal SLS
Program proceeds to a student-

(i) Confirm the eligibility of the student before making
that disbursement or delivering those proceeds. This
confirmation must include, but is not limited to, any applicable
information contained in the records required under Sec.
668.24; and

(ii) Calculate and pay refunds and repayments due a
student, the Title IV, HEA program accounts, and the student's
lender under the Federal Stafford Loan, Federal PLUS, and
Federal SLS programs in accordance with the institution's
refund policy, the provisions of Sec. 668.21 and Sec. 668.22,
and applicable program regulations; and

(5) If the servicer or institution terminates the
contract, or if the servicer stops providing services for the
administration of a Title IV, HEA program, goes out of

' PART 688-STUDENT ASSISTANCE GENERAL PROVISIONS

business, or files a petition under the Bankruptcy Code, return
to the Institution all-

() Records in the servicers possession pertaining to
the institution's participation in the program or programs for
which services are no longer provided; and

(i) Funds, including Title IV, HEA program funds,
received from or on behaif of the institution or the Institution's
students, for the purposes of the program or programs for
which services are no longer provided.

(d) A third-party servicer may not enter into a written
contract with an Institution for the administration of any aspect
of the Institution's participation in any Title IV, HEA program,
if-

(1)) The servicer has been limited, suspended, or
terminated by the Secretary within the preceding five years;

() The servicer has had, during the servicers two
most recent audits of the servicer's administration of the Title
IV, HEA programs, an audit finding that resulted in the
servicers being required to repay an amount greater than five
percent of the funds that the servicer administered under the
Title IV, HEA programs for any award year; or

(iii) The servicer has been cited during the preceding
five years for failure to submit audit reports required under Title
IV of the HEA In a timely fashion; and

(2)(i) In the case of a third-party servicer that has
been subjected to a termination action by the Secretary, either
the servicer, or one or more persons or entities that the
Secretary determines (under the provisions of Sec. 668.15)
exercise substantial control over the servicer, or both, have not
submitted to the Secretary financial guarantees in an amount
determined by the Secretary to be sufficient to satisfy the
servicers potential liabilities arising from the servicers
administration of the Title IV, HEA programs; and

(i) One or more persons or entities that the
Secretary determines (under the provisions of Sec. 668.15)
exercise substantial control over the servicer have not agreed
to be jointly or severally liable for any liabilities arising from the
servicer's administration of the Title IV, HEA programs and civil
and criminal monetary penalties authorized under Title IV of
the HEA.

(e)(1)(i) An institution that participates in a Title IV,
HEA program shall notify the Secretary within 10 days of the
date that--

(A) The Institution enters into a new contract or
significantly modifies an existing contract with a third-party
servicer to administer any aspect of that program;
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(B) The institution or a third-party servicer terminates
a contract for the servicer to administer any aspect of that
program; or

(C) A third-party servicer that administers any aspect
of the Institution's participation in that program stops providing
sorvices for the administration of that program, goes out of
business, or files a petition undar the Bankruptcy Code.

() The Institution's notification must Inciude the
name and address of the servicer.

(2) An institution that contracts with a third-party
servicar to administer any aspect of the institution's
participation in a Title iV, HEA program shall provide to the
Secretary, upon request, a copy of the contract, including any
modifications, and provide information pertalining to the
contract or to the servicers administration of the institution's
participation In any Title IV, HEA program.

(Authority: 20 U.S.C. 1084)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Section added April 28, 1994, effective July 1, 1894,
OMB control number added July 7, 1994, effective
July 7, 1894. (c)(4)()) amended November 27, 1996, effective
Juiy 1, 1997.

Sec. 668.26 End of an institution's participation in the Title
IV, HEA programs.

(a) An Institution's participation in a Title IV, HEA
program ends on the date that—

(1) The institution closes or stops providing
educational programs for a reason other than a normal
vacation period or a natural disaster that directly affects the
institution or the institution’s students;

(2) The institution loses its institutional eligibility
under 34 CFR part 600;

(3) The institution's participation is terminated under
the proceedings in subpart G of this part;

(4) The institution's period of participation, as
specified under Sec. 668.13, expires, or the institution's
provisional certification is revoked under Sec. 668.13,

(5) The institution's program participation agreement
is terminated or expires under Sec. 668.14;

(8) The
668.17(c); or

institution's  participation ends under

(7) The Secretary receives a notice from the
eppropriate State postsecondary review entity designated
under 34 CFR part 667 that the institution's participation should
be withdrawn,

(b) If an Institution's participation In a Titie IV, HEA
program ends, the institution shali--

(1) Immediateiy notify the Secretary of that fact;

(2) Submit to the Secretary within 45 days after the
date that the participation ends--

(i) *All financial, performance, and other reports
required by appropriate Title iV, HEA program reguiations; and

(li) A ietter of engagement for an independent audit
of all funds that the institution received under that program, the
report of which shail be submitted to the Secretary within 45
days after the date of the engagement letter;

(3) Inform the Secretary of the arrangements that the
institution has made for the proper retention and storage for a
minimum of three years of all records conceming the
administration of that program;

(4) If the institution's participation in the Federal
Perkins Loan or FDSL Program ended, inform the Secretary of
how the institution wili provide for the coliection of any
outstanding loans made under that program;

(5) If the institution's participation in the NEISP or
SSIG Program ended-—-

(i) Inform immediately the State in which the
institution is located of that fact; and

(ii) Notwithstanding paragraphs (¢) through (e) of this
section, follow the instructions of that State concerning the end
of that participation;

(6) If the institution's participation in all the Title IV,
HEA programs ended, inform the Secretary of how the
institution will provide for the collection of any outstanding
loans made under the National Defense/Direct Student Loan
and ICL programs; and

(7) Continue to distribute refunds according to Sec.
668.22.

(c) !f an institution closes or stops providing
educational programs for a reason other than a normal
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vacation period or a natural disaster that directly affects the
institution or the institution's students, the institution shall—

(1) Return to the Secretary, or otherwise dispose of
under instructions from the Secretary, any unexpended funds
that the institution has received under the Title IV, HEA
programs for attendance at the institution, less the institution's
administrative allowance, if applicable; and

(&) Return to the appropriate lenders any Federal
Stafford Loan and Federal SLS program proceeds that the
institution has received but not delivered to, or credited to the
accounts of, students attending the institution.

(d)(1) An institution may use funds that it has
received under the Federal Pell Grant or PAS Program or a
campus-based program or request additional funds from the
Secretary, under conditions specified by the Secretary, if the
institution does not possess sufficient funds, to satisfy any
unpaid commitment made to a student under.that Title IV, HEA
program only if-—-

(i) The institution's participation in that Title IV, HEA
program ends during a payment period;

(i) The institution continues to provide, from the date
that the participation ends until the scheduled completion date
of that payment period, educational programs to otherwise
eligible students enrolled in the formerly eligible programs of
the institution;

(i) The commitment was made prior to the end of
the participation; and

(iv) The commitment was made for attendance
during that payment period or a previously completed payment
period.

(2) An institution may credit to a student's account or
deliver to the student the proceeds of a disbursement of a
Federal Stafford or Federal SLS loan to satisfy any unpaid
commitment made to the student under the Federal Stafford
Loan or Federal SLS Program only if--

(i) The institution's participation in that Title IV, HEA
program ends during a period of enroliment;

(ii) The institution continues to provide, from the date
that the participation ends until the scheduled completion date
of that period of enroliment, educational programs to otherwise
eligible students enrolled in the formerly eligible programs of
the institution; ’

(i) The commitment was made prior to the end of
the participation;

" "PART 668-STUDENT ASSISTANCE GENERAL PROVISIONS

. (iv) The commitment was made for attendance
during that period of enroliment; and

(v) The proceeds of the first disbursement of the loan
were delivered to the student or credited to the student's
account prior to the end of the participation.

(3) An institution may use funds that it has received
under the FDSL Program or request additional funds from the
Secretary, under conditions specified by the Secretary, if the
institution does not possess sufficient funds, to credit to a
student's account or deliver to the student the proceeds of a
disbursement of a Federal Direct Student loan only if—

(i) The institution's participation in the FDSL Program
ends during a period of enroliment;

(ii) The institution continues to provide, from the date
that the participation ends until the scheduled completion date
of that period of enroliment, educational programs to otherwise
eligible students enrolled in the formerly eligible programs of
the institution;

(i) The loan was made for attendance during that
period of enroliment; and

(iv) The proceeds of the first disbursement of the
loan were delivered to the student or credited to the student's
account prior to the end of the participation.

(e) For the purposes of this section--

(1) A commitment under the Federal Pell Grant and
PAS programs occurs when a student is enrolled and attending
the institution and has submitted a valid Student Aid Report to
the institution or when an institution has received a valid
institutional student information report;

(2 A commitment under the campus-based
programs occurs when a student is enrolled and attending the
institution and has received a notice from the institution of the
amount that he or she can expect to receive and how and
when that amount will be paid; and

(3) A commitment under the Federal Stafford and
Federal SLS programs occurs when the Secretary or a
guaranty agency notifies the lender that the loan is guaranteed.

(Authority: 20 U.S.C. 1094, 1099a-3)

(Approved by the Office of Management and Budget under
control number 1840-0537)

Note: Redesignated from Sec. 668.25 to Sec. 668.26 and
amended April 29, 1994, effective July 1, 1994. OMB control
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number added July 7, 1994, effective July 7, 1994. (b)(3)
amended November 27, 1996, effective July 1, 1997.

Subpart C—Student Eligibility

Note: Subpart amended December 1, 1995, effective

July 1, 1996,
Sec. 668.31 Scope.

This subpart contains rules by which a student
establishes eligibility for assistance under the title IV, HEA
programs. In order to qualify as an eligible student, a student
must meet all applicable requirements in this subpart.

(Authority: 20 U.S.C. 1091)
Sec. 668.32 Student eligibility—-general.

A student is eligible to receive title IV, HEA program
assistance if the student—

(a)(1) (i) Is a regular student enrolled, or accepted for
enroliment, in an eligible program at an eligible institution;

(ii) For purposes of the FFEL and Direct Loan
programs, is enrolled for no longer than one twelve-month
period in a course of study necessary for enroliment in an
eligible program; or

(iii) For purposes of the Federal Perkins Loan, FWS,
FFEL, and Direct Loan programs, is enrolled or accepted for
enroliment as at least a half-time student at an eligible
institution in a program necessary for a professional credential
or certification from a State that is required for employment as
a teacher in an elementary or secondary school in that State;

(2) For purposes of the FFEL and Direct Loan
programs, is at least a half-time student;

(b) Is not enrolled in either an elementary or
secondary school;

(c)(1) For purposes of the Federal Pell Grant,
FSEOG, and SSIG programs, does not have a baccalaureate
or first professional degree; and

(2)()) For purposes of the Federal Perkins Loan,
FFEL, and Direct Loan programs, is not incarcerated; and

(i) For purposes of the Federal Pell Grént program,
is not incarcerated in a Federal or State penal institution;

(d) Satisfies the citizenship and residency
requirements contained in Sec. 668.33 and subpart | of this
part;

(e)(1) Has a high school diploma or its recognized
equivalent;

(2) Has obtained within 12 months before the date
the student initially receives title IV, HEA program assistance, a
passing score specified by the Secretary on an independently
administered test in accordance with subpart J of this pant; or

3) Is en}olled in an eligible institution that
participates in a State "process" approved by the Secretary
under subpart J of this part;

() Maintains satisfactory progress in his or her
course of study according to the institution's published
standards of satisfactory progress that satisfy the provisions -of
Sec. 668.16(e), and, if applicable, the provisions of Sec.
668.34;

(g) Except as provided in Sec. 668.35-

(1) Is not in default, and certifies that he or she is not
in default, on a loan made under any title IV, HEA loan
program;

(2) Has not obtained loan amounts that exceed
annual or aggregate loan limits made under any title IV, HEA
loan program;

(3) Does not have property subject to a judgment lien
for a debt owed to the United States; and

(4) Is not liable for a grant or Federal Perkins loan
overpayment. A student receives a grant or Federal Perkins
loan overpayment if the student received grant or Federal
Perkins loan payments that exceeded the amount he or she
was eligible to receive; or if the student withdraws, that
exceeded the amount he or she was entitled to receive for
non-institutional charges;

(h) Files a Statement of Educational Purpose in
accordance with the instructions of the Secretary, or in the
case of a loan made under the FFEL Program, with the lender;

(i) Has a correct social security number as
determined under Sec. 668.36, except that this requirement
does not apply to students who are residents of the Federated
States of Micronesia, Republic of the Marshall Islands, or the
Republic of Palau;

()) Satisfies the Selective Service registration
requirements contained in Sec. 668.37, and, if applicable,
satisfies the requirements of Sec. 668.38 and Sec. 668.39
involving enroliment in telecommunication and correspondence
courses and a study abroad program, respectively; and
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(k) Satisfies the program specific requirements
contained in—

(1) 34 CFR 6749 for'the Federal Perkins Loan
program;

(2) 34 CFR 675.9 for the FWS program;
(3) 34 CFR 676.9 for the FSEOG program;
(4) 34 CFR 682.201 for the FFEL programs;

(5) 34 CFR 685.200 for the Federal Direct Student
Loan programs;

(6) 34 CFR 690.75 for the Federal Pell Grant
program; and

(7) 34 CFR 692.40 for the SSIG program.
{Authority: 20 U.S.C. 1091, 28 U.S.C. 3201(e))
Sec. 668.33 Citizenship and residency requirements.

(a) Except as provided in paragraph (b) of this
section, to be eligible to receive titte IV, HEA program

assistance, a student must—

(1) Be a citizen or national of the United States; or

(2) Provide evidence from the U.S. Immigration and

Naturalization Service that he or she—
(i) Is a permanent resident of the United States; or

(i) Is in the United States for other than a temporary
purpose with the intention of becoming a citizen or permanent
resident;

(b) (1) A citizen of the Federated States of
Micronesia, Republic of the Marshall Islands, or the Republic of
Palau is eligible to receive funds under the FWS, FSEOG, and
Federal Pell Grant programs if the student attends an eligible
institution in a State, or a public or nonprofit private eligible
institution of higher education in those jurisdictions.

(2) A student who satisfies the requirements of
paragraph (a) of this section is eligible to receive funds under
the FWS, FSEOG, and Federal Pell Grant programs if the
student attends a public or nonprofit private eligible institution
of higher education in the Federated States of Micronesia,
Republic of the Marshall Islands, or the Republic of Palau.

(c) (1) If a student asserts that he or she is a citizen

of the United States on the Free Application for Federal

Student Aid (FAFSA), the Secretary attempts to confirm that

assertion under a data match with the Social Security
Administration. If the Social Security Administration confirms
the student's citizenship, the Secretary reports that confirmation
to the institution and the student.

(2) If the Social Security Administration does not
confirm the student's citizenship assertion under the data
match with the Secretary, the student can establish U.S.
citizenship by submitting documentary evidence of that status
to the institution. Before denying title IV, HEA assistance to a
student for failing to establish citizenship, an institution must
give a student at least 30 days notice to produce evidence of
U.S. citizenship. .

(Authority: 20 U.S.C. 1091, 5 U.S.C. 552a)
Sec. 668.34 Satisfactory progress.

(a) If a student is enrolled in an program of study of
more than two academic years, to be eligible to receive title IV,
HEA program assistance after the second year, in addition to
satisfying the requirements contained in Sec. 668.32(f), the
student must be making satisfactory under the provisions of
paragraphs (b), (c) and (d) of this section.

{(b) A student is makin